United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






necticut, a corporation, A 


Appeal front^fce United States District Court 
for the District of Columbia 

ed State* Caart tsf ApP** 

Far i^a 

, ^ ^ C,re - 










INDEX 


PAGE 

Complaint for Declaratory Judgment and for Dam¬ 
ages for Breach of Contract. 2 A 

Answer to Complaint for Declaratory Judgment 

and Damages . 5 A 

Interrogatories to Adverse Party. 6 A 

Answer to Interrogatory. 7 A 

Request for Admission of Facts. 8 A 

Answer to Request for Admission of Facts. 13 A 

Amended Complaint for Declaratory Judgment and 

for Damages for Breach of Contract. 15 A 

Answer to Amended Complaint for Declaratory 

Judgment and Damages. 18 A 

Pretrial Proceedings . 19 A 

Amended Answer to Request Number Twelve of 

Admission of Facts. 21A 

Findings of Fact and Conclusions of Law. 23 A 

Judgment . 28 A 

v. 

Notice of Appeal_ 29 A 

Opening Statement on Behalf of Plaintiffs. 29 A 

Opening Statement on Behalf of the Defendant. 36 A 

Bernard Benjamin Hillyard. 37 A 

Direct Examination --- 37 A 

Cross Examination . 47 A 

Further Redirect Examination. 211A 

Recross Examination . 218 A 

Mrs. Bernice Hillyard.. 61A 

Direct Examination. 61 A, 236 A, 240 A 

Cross Examination . 66 A, 237 A 


























ii INDEX (Continued) 

PAGE 

George D. Bunting- 77 A 

Direct Examination--- 77 A 

Cross Examination - 93 A 

Redirect Examination - 96 A 

Frederick Charles Hillyard.. 97 A 

Direct Examination . 97 A, 228 A 

Cross Examination _ 102 A 

Redirect Examination .. 104 A, 105 A 

Recross Examination _ 105 A 

Russell K. Davis___ 106 A 

Direct Examination - 106 A 

William Goodman . 115 A 

Cross Examination - 127 A 

George R. Gable_-— - 137 A 

Direct Examination - 137 A 

Cross Examination .. 139 A 

Charles A. Appel, Jr- 139 A 

Direct Examination .... 139 A 

Cross Examination _ 148 A 

Francis Garrett Kent- 152 A 

Direct Examination _ 152 A 

Cross Examination . 153 A 

Cross Examination (Continued). 157 A 

Redirect Examination -- 164 A 

Percy I. Caplan--- 164 A 

Direct Examination --- 164 A 

Cross Examination . 173 A 

Cross Examination (Continued). 181A 

Harold M. Bobbitt. 206 A 

Direct Examination. 206 A 

Cross Examination . 207 A 

Bernard S. Paskin-.--- 222 A 

Direct Examination. 223 A 

Cross Examination .. 227 A 





































INDEX (Continued) 


m 


PAGE 

David Boker ___ 228 A 

Direct Examination_ 229 A 

Cross Examination _ 232 A 

Charles Clifton Runnels_ 239 A 

Direct Examination_____ 239 A 

Lee Herwig ___241A 

Direct Examination_ 241A 

Ira N. Gullickson_^_ 242 A 

Direct Examination_ 242 A 

Joseph J. Lyman_ 245 A 

Cross Examination _ 247 A 

Opinion of the Court_ 255 A 



















Htttfrii States (ttourt of Appals 

Foe the Distbict of Columbia Circuit 


No. 11,154 


Frederick C. Hillyaed and Bernard B. Hillyard, t/a 
Hillyabd Optical Company, Appellants, 

v. 

Hartford Fere Insurance Company, of Hartford, Con¬ 
necticut, a corporation, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


JOINT APPENDIX 






2 A 


535 Filed Nov 19 1948 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Bernard B. Hillyard and Frederick C. Hillyard 
T/A Hillyard Optical Company 
711 G Street, N. W. 

Washington, D. C., 

Plaintiffs 

v. 

Hartford Fire Insurance Company 
of Hartford Connecticut, 
a corporation 
925 15th Street, N. W. 

Washington, D. C., 

Defendant 

Civil Action No. 4728—’48 

Complaint for Declaratory Judgment and for 
Damages for Breach of Contract 

Plaintiffs for cause of action against the defendant 
says as follows: 

1 . 

That jurisdiction is founded upon Title 11, Chapter 3, 
Code, (1940) District of Columbia; Title 28, Sections 400, 
2201, United States Code; the amount in controversy 
exceeds $3,000.00, exclusive of interest and costs. 

2 . 

The plaintiffs are individuals, residents of the District 
of Columbia, citizens of the United States, and doing 
business under the trade name of Hillyard Optical Com¬ 
pany in the District of Columbia. 
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3. 

The defendant is a fire insurance corporation, doing 
business in the District of Columbia. 

4. 

That on about April 24, 1947, the defendant executed 
and delivered to the plaintiffs, a policy 0 f insurance 
described as “Form G, Business Interruption Insurance’’, 
being attached to and forming a part of the standard fire 
insurance policy of the defendant numbered 582, a copy 
of which is attached hereto and marked Exhibit “A”, 
and made a part of this complaint. 

5. 

The aforesaid policy of insurance was issued in con¬ 
sideration of the application therefor and the pay- 
536 ment of certain amounts of money as premiums for 
the duration of the coverage under the policy. 

6 . 

That on December 30, 1947 the optical business of the 
plaintiffs was interrupted as a result of a fire which 
totally dstroyed the building housing their place of busi¬ 
ness together with their stock in trade, furniture, files, 
fixtures and equipment. The plaintiffs’ business con¬ 
tinued in a state of interruption until about November 1, 
1948 when they were able for the first time since the fire 
to use and occupy the building housing their place of 
business. 

7. 

That the said policy was in full force and effect from 
the date of its execution up to and including December 
30, 1947, the day of the fire, disrupting the plaintiffs’ 
business; that each and every premium for the policy 
had been paid and all of the terms and conditions of 
the policy on the part of the insured to be kept and per- 
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formed have been so kept and performed and that there 
is no indebtedness to the defendant for which this policy 
is security and that there has been no assignment of 
this policy. 

8 . 

The terms of this policy provide that no action for 
recovery of any claim may be brought either at law or 
equity unless all the requirements of the policy have 
been met and unless such action is brought within twelve 
months next after the inception of the loss. 

9. 

The loss under the policy may be calculated to have 
had its inception on December 30, 1947. Since that date 
the defendant has shown no inclination to adjust the 
plaintiffs ’ loss or in fact to admit its liability under the 
policy. Plaintiffs believe, and so believing aver that the 
defendants’ evasions and half-hearted attempts at nego¬ 
tiations and procrastinations are wilfully and designedly 
calculated to cause the plaintiffs to lose their right to sue 
under the policy by permitting twelve months to pass. 
Although plaintiffs have repeatedly demanded payment 
for their loss under the policy the defendant has failed, 
neglected and refused to offer or tender the amount 
claimed or any other amount now owing to the plaintiffs 
by the defendants. 

537 10. 

The face amount of the policy is $19,500.00. The plain¬ 
tiffs have calculated their loss at a figure greater than 
that amount and have communicated the basis of their 
computation to the defendant without an offer of nego¬ 
tiation or promise of payment, and although the face 
amount of the policy is due and owing to plaintiffs, the 
defendant by its conduct and silence has neglected and 
refuses to nay its obligation to plaintiffs. 


5 A 


11 . 

Unless this Court acts to declare the rights of the 
parties hereto, the plaintiffs will be greatly prejudiced 
and irreparably injured. 

12 . 

In the circumstances, a speedy hearing of the cause is 
justified and required as provided in Rule 57, Federal 
Rules of Civil Procedure. 

WHEREFORE, plaintiffs pray: 

1. That a declaratory judgment be entered herein 
declaring the liability of the defendant under the policy. 

2. That a judgment be entered against the defendant 
in favor of the plaintiffs for $19,500.00, together with 
interest from January 1, 1948, plus the costs of this suit 
and reasonable attorneys’ fees. 

3. That the Court order a speedy trial of this action 
and advance the same on the calendar for hearing. 

4. For such other relief as the Court may deem just. 

• • • • 

540 Filed Dec 7 1948 Harry M. Hull, Clerk 

Answer to Complaint for Declaratory Judgment 

and Damages 

Comes now the Hartford Fire Insurance Company of 
Hartford, Connecticut, a corporation, by and through its 
attorney, Cornelius H. Doherty, and for answer to the 
complaint filed herein avers as follows: 

1. The defendant admits that sufficient facts are 
pleaded to bring this matter within the jurisdiction of 
this court. 

2. The defendant admits that it is a fire insurance 
company doing business in the District of Columbia. 
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3. The defendant admits that on or about April 24, 
1947, the defendant executed and delivered to plaintiffs 
the business interruption insurance policy referred to in 
Paragraph 4 of the said complaint and that the said 
policy of insurance was in full force and effect from the 
date of its execution up to and including December 30, 
1947, the date the alleged fire occurred. 

4. The defendant denies that it is indebted to the 
plaintiffs, or either of them, in the sum of Nineteen 
Thousand Five Hundred Dollars ($19,500.00), or any 
other sum and denies that the plaintiffs, or either of 
them, have complied with the terms of their policy with 

defendant. 

541 5. The defendant further says that another fire, 
under which no liability would accrue against the 

defendant, intervened shortly after the fire of December 
30, 1947, and which caused delay in the opening of plain¬ 
tiffs * business and for which damage the defendant was 
not responsible. 

WHEREFORE, the defendant, a corporation, prays 
that the said complaint be dismissed with costs. 

• • • • 

542 Filed Feb 7 1949 Harry M. Hull, Clerk 

Interrogatories to Adverse Party 

The plaintiffs request that the defendant Hartford Fire 
Insurance Company, a corporation, by an officer thereof, 
competent to testify in its behalf, answer under oath in 
accordance with Rule 33 of the Federal Rules of Civil 
Procedure, the following interrogatory: 

1 . 

With regard to defendant’s answer, and with reference 
to paragraph 4 thereof, in what particulars have the 
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• • • • 

545 Filed Mar 3 1949 Harry M. Hull, Clerk 
Request for Admission of Facts 
to: 

Cornelius H. Doherty, Esquire 
Attorney for Defendant 
1010 Vermont Avenue, N. W. 

Washington, D. C. 

Please take notice that the plaintiff hereby requests 
the defendant, pursuant to Rule 36 of the Federal Rules 
of Civil Procedure, to admit within 10 days after service 
of this request, for the purposes of the above-entitled 
action only, and subject to all pertinent objections to 
admissibility which may be interposed at the trial, the 
truth of the following facts: 

1. On December 30, 1947 the optical business of the 
plaintiff was interrupted by a fire destroying the prem¬ 
ises. 

2. The policy, a copy of which is attached to the com¬ 
plaint as “Exhibit A”, was in full force and effect on 
December 30, 1947. 

3. The premises, stock in trade, fixtures, furniture, 
optical equipment and display signs were destroyed on 
December 30, 1947. 

4. The General Adjustment Bureau, Inc., acted as 
agent for the defendant in defendant’s negotiations with 
the plaintiffs in adjusting the loss under the policy, “Ex¬ 
hibit A”, after December 30, 1947 and up to and includ¬ 
ing the date of the filing of this action. 

5. The policy, “Exhibit A”, insured the plaintiffs’ 
business against loss by interruption from fire, up to the 



amount of $19,500 for the period April 24, 1947 to April 
23, 1948. 

546 6. The policy, “Exhibit A”, was never canceled 

after December 30,1947. 

7. On February 23, 1948 a second fire broke out in 
plaintiffs’ premises. 

8. The policy, “Exhibit A”, was still in force on Feb¬ 
ruary 23,1948. 

9. Plaintiffs’ business continued in a state of interrup¬ 
tion until November 1, 1948. 

10. All the premiums required by the terms of the 
policy, “Exhibit A”, had been paid prior to December 
30, 1947. 

11. This action was brought by the plaintiffs against 
the defendant within one year from the date of the in¬ 
ception of the loss. 

IIA. The plaintiffs filed proof of loss on February 16, 
1948 as undetermined. 

IIB. The plaintiffs filed the determined proof of loss 
on November 16, 1948. 

12. The defendant, prior to the filing of this suit by 
its agent, The General Adjustment Bureau, Inc., denied 
liability under the terms of the policy, “Exhibit “A”. 

13. The defendant, prior to the filing of this suit had, 
through its agent, admitted its liability under the policy 
“Exhibit A”. 

14. The defendant, on November 22, 1948, by its agent, 
promised to inform the plaintiffs’ attorney in writing the 
extent of its liability based upon its calculation of the 
loss. 
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15. The defendant has never stated the extent of its 
liability. 

16. The defendant has never made an offer of the 
amount calculated as the plaintiffs’ loss under the policy. 

17. The defendant has never disclaimed liability under 
the policy ‘‘Exhibit A”. 

18. The defendant has never submitted its position to 
arbitration through the appointment of a disinterested 
appraiser. 

19. The defendant has never informed the plaintiffs 
that its claim of $19,500 was not acceptable from the 
period December 30, 1947 to December 30, 1948. 

20. The defendant has never communicated its opinion 
of the cash value of plaintiffs’ loss to the plaintiff or 
their attorney. 

21. The defendant on about April 1, 1948 em- 
547 ployed Parcy I. Caplan, C.PA., to examine the 
plaintiffs records to ascertain the plaintiffs’ loss 
under the policy, “Exhibit A”. 

22. The defendant’s agent, Percy I. Caplan, requested 
plaintiff to produce for inspection the plaintiffs’ federal 
tax returns for the taxable years 1946 and 1947. 

23. The plaintiff furnished defendant’s agent with 
copies of the federal tax returns for the taxable years, 
1946 and 1947 for examination. 

24. The defendant’s agent requested plaintiff to pro¬ 
duce a copy of the payroll reports filed with the federal 
government for the year 1947. 

25. The defendant’s agent was furnished with copies 
of plaintiffs’ federal payroll reports for the year 1947 
for his inspection. 
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26. The defendant’s agent requested to be furnished 
with original bills or duplicate original bills substantiat¬ 
ing purchases of goods for 1947. 

27. The defendant’s agent was furnished with dupli¬ 
cate original bills showing purchases of goods for 1947 
for his inspection. 

28. The defendant’s agent requested to be furnished 
with primary daily sales figures for 1947 for his inspec¬ 
tion. 

29. The defendant’s agent was furnished with the in¬ 
dividual prescription cards showing names, addresses, 
and sale prices charged to individual customers during 
1947. 

30. George D. Bunting of the General Adjustment Bu¬ 
reau, Inc. acted as agent for the defendant in adjusting 
the loss under the policy “Exhibit A” on about April 
20,1948. 

31. Mr. Bunting requested to be furnished with a de¬ 
tailed record of plaintiffs purchases for the year 1947. 

32. Mr. Bunting was furnished with the duplicate orig¬ 
inal bills showing purchases of plaintiff for 1947. 

33. Mr. Bunting requested to be furnished with a de¬ 
tailed record of daily sales of plaintiff for the year 1947. 

34. Mr. Bunting was furnished with the original pre¬ 
scriptions cards of plaintiff showing individual sales for 
1947. 

35. Mr. Bunting requested plaintiffs inventory as of 
December 30, 1947. 

36. Mr. Bunting was possessed of a detailed 
648 record of plaintiffs’ inventory as of December 30, 
1947 having settled the contents loss of plaintiff 
under another policy. 
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37. Mr. Bunting requested a detailed record of ex¬ 
penses for 1947. 

38. Mr. Bunting was furnished with a detailed record 
of expenses of plaintiff. 

39. Mr. Bunting requested the payroll record for 1947. 

40. Mr. Bunting was furnished with the payroll rec¬ 
ords for 1947. 

41. Mr. Bunting requested inspection of plaintiffs’ 
federal tax return for 1946. 

42. Mr. Bunting was furnished with plaintiffs’ federal 
tax return for 1946. 

43. Mr. Bunting requested copies of plaintiffs’ federal 
payroll reports. 

44. Mr. Bunting was furnished with copies of plain¬ 
tiffs federal payroll reports. 

45. Mr. Bunting requested to be furnished with plain¬ 
tiffs’ bank statements showing deposits for 1947. 

46. Mr. Bunting was furnished with plaintiffs’ bank 
statements showing deposits for 1947. 

47. Percy L Caplan, defendant’s agent, requested 
plaintiffs bank statements showing deposits for 1947. 

48. Percy I. Caplan was furnished with copies of 
plaintiffs’ bank statements for 1947 showing deposits. 

49. Mr. Floyd Stout is a member of the General Ad¬ 
justment Bureau, Inc. 

50. Mr. Stout discussed the plaintiffs’ loss and de¬ 
fendant’s liability under the policy, “Exhibit A”, with 
plaintiffs attorney in November 1948. 

51. Mr. Stout had authority to act on defendant’s 
behalf during Mr. Bunting’s absence from Washington 
in November, 1948. 

52. Mr. Bunting was in Florida in November 1948. 
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• • • • 

549 Filed Mar 9 1949 Harry M. Hull, Clerk 
Answer to Request for Admission of Facts 

1. The defendant admits the facts contained in state¬ 
ments 1 and 2. 

2. The defendant admits that there was a partial de¬ 
struction of the premises, stock in trade, and so forth, on 
December 30, 1947. 

3. The defendant admits the statement of facts in 4, 
5, 6, 7 and 8. 

4. Answering plaintiffs’ statement No. 9 the defendant 
does not admit the statement therein contained. 

5. The defendant admits the statements No. 10, 11 
and 11 A. 

6. The defendant denies that the plaintiffs filed the 
determined proof of loss on November 16, 1948. 

7. The defendant denies the statement contained in 
No. 12. 

8. The defendant admits that the plaintiffs have a 
policy of insurance which requires that they prove their 
loss and upon such proof the defendant is liable. 

9. Answering plaintiffs’ statements No. 14, 15, 16, 17, 
18, 19 and 20, the policy coverage amounts to $19,500.00 
which is the extent of the liability of the defendant but 

the defendant has never been in a position to as- 

550 certain the amount of the loss of the plaintiffs for 
the reason that they have failed to submit proper 

books and records to support their claim. The defendant 
is not in a position to submit its opinion of the amount 
of the plaintiffs’ loss. 

10. Answering plaintiffs’ statements 21 through 29, 
the defendant admits that Percy I. Caplan, a C.P.A., was 
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employed to ascertain, if possible, the plaintiffs* loss 
under the policy, and he did request of plaintiff certain 
books, records and income tax returns, but the informa¬ 
tion submitted by the plaintiffs to the defendant’s agent 
was insufficient to make any finding as to plaintiffs’ loss. 

11. Answering plaintiffs’ statements 30 through 51, 
the defendant again reinserts that the General Adjust¬ 
ment Bureau, Inc. was acting as the agent for the de¬ 
fendant in adjusting the loss claimed by plaintiffs and 
it was their duty to ascertain the amount of the loss that 
the defendant was to pay. It was the duty of the plain¬ 
tiffs to present to this organization sufficient facts and 
records to substantiate their claim. The defendant de¬ 
nies that the plaintiffs submitted sufficient records of any 
kind to substantiate any claim made on their behalf. 

12. Answering statement 52, the defendant does not 
know where Mr. Bunting was in November of 1948. 

/s/ R. K. Davis, Jr. 

R. K. Davis, Jr. 

DISTRICT OF COLUMBIA, SS: 

R. EL Davis, Jr., under oath, deposes and says that he 
is the office manager for the Hartford Fire Insurance 
Company of Hartford, Connecticut, a Corporation, and 
that there are no officers in the District of Columbia and 
that he is familiar with the contents of the answer sub¬ 
scribed to by him and that the answer is true. 

/s/ R. K. Davis, Jr. 

R. K. Davis, Jr. 

551 Subscribed and sworn to before me this 8th day 
of March, 1949. 

/s/ Millicent Ryan 

Notary Public, D. C. 

My Commission Expires Jan. 31, 1953. 
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552 Filed Mar 15 1949 Harry M. Hull, Clerk 

Amended Complaint for Declaratory Judgment amd for 
Damages for Breach of Contract 

Plaintiffs for cause of action against the defendant says 
as follows: 

L 

That jurisdiction is founded upon Title 11, Chapter 3, 
Code (1940) District of Columbia; Title 28, Sections 400, 
2201, United States Code; the amount in controversy ex¬ 
ceeds $3,000.00, exclusive of interest and costs. 

2 . 

The plaintiffs are individuals, residents of the District 
of Columbia, citizens of the United States, and doing busi¬ 
ness under the trade name of Hillyard Optical Company 
in the District of Columbia. 


3. 

, The defendant is a fire insurance corporation doing 
business in the District of Columbia. 

4. 

That on about April 24, 1947, the defendant executed 
and delivered to the plaintiffs, a policy of insurance de¬ 
scribed as ‘‘Form G, Business Interruption Insurance”, 
being attached to and forming a part of the standard fire 
insurance policy of the defendant numbered 582, a copy 
of which is attached hereto and marked Exhibit “A”, 
and made a part of this complaint 
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5 . 

The aforesaid policy of insurance was issued in con¬ 
sideration of the application therefor and the pay- 
553 ment of certain amounts of money as premiums for 
the duration of the coverage under tie policy. 

6 . 

That on December 30, 1947 the optical business of the 
plaintiffs was interrupted as a result of a fire which 
totally destroyed the building housing their place of busi¬ 
ness together with their stock in trade, furniture, files, 
fixtures and equipment. That on about February 23,1948, 
while the said policy was still in force and effect a second 
fire occurred at the plaintiffs’ premises before reconstruc¬ 
tion of the damage from the first fire had actually com¬ 
menced. The plaintiffs’ business continued in a state of 
interruption until about November 1, 1948, when they 
were able for the first time since the fires, to use and 
occupy the building housing their place of business. 

7. 

That the said policy was in full force and effect from 
the date of its execution up to and including December 
30, 1947, the day of the fire, disrupting the plaintiffs’ 
business; that each and every premium for the policy 
had been paid and all of the terms and conditions of the 
policy on the part of the insured to be kept and per¬ 
formed have been so kept and performed and that there 
is no indebtedness to the defendant for which this policy 
is security and that there has been no assignment of this 
policy. 

8 . 

The terms of this policy provide that no action for 
recovery of any claim may be brought either at law or 
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equity unless all the requirements of the policy have been 
met and unless such action is brought within twelve 
months next after the inception of the loss. 

9. 

The loss under the policy may be calculated to have 
had its inception on December 30, 1947. Since that date 
the defendant has shown no inclination to adjust the 
plaintiffs * loss or in fact to admit its liability under the 
policy. Plaintiffs believe, and so believing aver that the 
defendants’ evasions and half-hearted attempts at nego¬ 
tiations and procrastinations are wilfully and designedly 
calculated to cause the plaintiffs to lose their right to 
sue under the policy by permitting twelve months to 
pass. Although plaintiffs have repeatedly demanded pay¬ 
ment for their loss under the policy, the defendant 
554 has failed, neglected and refused to offer or tender 
the amount claimed, or any other amount now 
owing to the plaintiffs by the defendants. 

10 . 

The face amount of the policy is $19,500.00. The 
plaintiffs have calculated their loss at a figure greater 
than that amount and have communicated the basis of 
their computation to the defendant without an offer of 
negotiations or promise of payment, and although the 
face amount of the policy is due and owing the plaintiffs, 
the defendant by its conduct and silence has neglected 
and refuses to pay its obligation to plaintiffs. 

11 . 

Unless this Court acts to declare the rights of the 
parties hereto, the plaintiffs "will be greatly prejudiced 
and irreparably injured. 
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12 . 

In the circumstances, a speedy hearing of the cause 
is justified and required as provided in Rule 57, Federal 
Rules of Civil Procedure. 

WHEREFORE, plaintiffs pray: 

L That a declaratory judgment be entered herein de¬ 
claring the liability of the defendant under the policy. 

2. That a judgment be entered against the defendant 
in favor of the plaintiffs for $19,500.00, together with 
interest from January 1, 1948, plus the costs of this suit 
and reasonable attorney’s fees. 

3. That the Court order a speedy trial of this action 
and advance the same on the calendar for hearing. 

4. For such other relief as the Court may deem just. 

• • • • 

555 Filed Mar 21 1949 Harry M. Hull, Clerk 

Answer to Amended Complaint for Declaratory 
Judgment and Damages 

Comes now the Hartford Fire Insurance Company of 
Hartford, Connecticut, a Corporation, by and through 
its attorney, Cornelius H. Doherty, and for answer to 
the amended complaint filed herein avers as follows: 

1. The defendant admits that sufficient facts are 
pleaded to bring this matter within the jurisdiction of 
this Court. 

2. The defendant admits that it is a fire insurance 
company doing business in the District of Columbia. 

3. The defendant admits that on or about April 24, 
1947, the defendant executed and delivered to plaintiffs 
the business interruption insurance policy referred to in 
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Paragraph 4 of the said complaint and that the said 
policy of insurance was in full force and effect from the 
date of its execution up to and including December 30, 
1947 and February 23, 1948, the date the alleged fires 
occurred. 

4. The defendant denies that it is indebted to the 
plaintiffs, or either of them, in the sum of Nineteen 

Thousand Five Hundred Dollars ($19,500.00), or 
556 any other sum and denies that the plaintiffs, or 
either of them, have complied with the terms of 
their policy with defendant. 

5. The defendant further says that the plaintiffs could 
have resumed at least partial operation of the business 
at an earlier time and by so doing have reduced the 
amount of their loss. 

WHEREFORE, the defendant prays that the said 
Amended Complaint be dismissed with costs. 


557 Filed Aug 9 1950 Harry M. Hull, Clerk 

Pretrial Proceedmgs 

STATEMENT OF NATURE OF CASE: Action by 
plaintiffs, partnership, trading as Optical Co. to recover 
under policy covering business interruption, use and 
occupancy. Policy dated Apr. 20, 1947, maximum recov¬ 
ery $19,500.00 to run one year. Fire 711 G St., N. W., 
building and contents destroyed, 12-30-47. Feb. 16, 1948, 
notice and proof of loss given to Ins. Co.—undetermined. 
Feb. 23, 1948, second fire. Plaintiff’s claim still nego¬ 
tiating. Determined proof of loss filed by plaintiffs, Nov. 
16, 1948. Mr. Stout, Mgr. of the General Adjustment 
Bureau, admitted liability, stated that there is no ques¬ 
tion of the fire and no need for further proof of loss, 
but is a matter of bookkeeping. Policy required suit to 
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be filed in one year. Plaintiff claims business closed 
Dec. 30, 1947, to Nov. 1, 1948, due to rebuilding. Plain¬ 
tiff contends his books were destroyed but that he ob¬ 
tained from filin g cabinet basis of book and reconstructed 
accounts and presented to representatives of the Ins. Co. 
Plaintiff claims that payroll of employees was continued 
during the entire period when the business was closed. 
The pay roll was $7483.84. Advertising expense $3,528.45. 

Defendant admits the policy covering this business; 
admits that there was a fire; but denies that there has 
been proof of any loss as required by policy. Books 
and accounts not maintained as required by policy. No 
adequate records on which determination as to amounts 
due could be determined. Claims plaintiffs could have 
lessened damage, if any there be under policy, by having 
made use of business establishment on H St. 

558 Plaintiffs challenge that the plaintiff partnership 
was the owner of the premises and the business 
conducted at 711 G St. 

Defendant claims plaintiffs have failed to supply books 
and accounts on which any losses can be adequately or 
accurately computed. 

Defendant claims the suit filed prematurely and that 
matters should have been submitted to arbitration. De¬ 
fendants claim that no adequate or proper system of 
accounts were maintained as contemplated by policy. 
Defendant claims plaintiffs failed to resume operation of 
their business at 711 G St. as early as possible, due to 
the fact that plaintiffs had difficulty with a third party. 
Defendants deny any proof of loss filed within the pre¬ 
scribed time as fixed by policy. 

STIPULATIONS: By agreement of counsel for the 
respective parties, present in Court, it is ordered that 
the subsequent course of this action shall be governed by 


21A 


the following stipulations unless modified by the Court 
to prevent manifest injustice: 

Plaintiffs deny H St. store available for use of 711 
G St. business and therefore, mitigation of loss not pos¬ 
sible. 

The questions of law presented by the respective con¬ 
tentions of plaintiffs and defendants should be deter¬ 
mined by the Court, if those determinations indicate that 
plaintiffs are entitled to recover anything under the 
policy then the actual determination of the dollars and 
cents should be referred to the Auditor for determina¬ 
tion. 

• • • * 

559 Dated August 9, 1950. 

/s/ R. B. Keech 

Pretrial Justice. 

REMARKS of Pretrial Justice for consideration of 
Trial Justice: 


560 Filed Nov 24 1950 Harry M. Hull, Clerk 

Amended Answer to Request Number Twelve of 
Admission of Facts 

The defendant, for a more full and complete answer 
to request number twelve covering certain admissions of 
facts states as follows: 

The defendant has endeavored to make it clear from 
all the other admissions of facts herein and from the 
pleadings that the defendant had a policy of insurance 
in the name of Bernard B. Hillyard and Frederick C. 
Hillvard, t/a Hillyard Optical Company, and that this 
policy was in effect at the time of the fire. 
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The defendant at no time has denied liability under 
its policy, but immediately after the claim was filed it 
turned the claim over to the General Adjustment Bureau, 
Inc. of this City for the purpose of ascertaining the 
amount that might be due from this defendant to the 
plaintiffs. 

The General Adjustment Bureau, Inc. has called upon 
the plaintiffs on a number of occasions to produce proof 
of their actual loss and has called upon the plaintiffs to 
produce certain records to support their claim. The 
plaintiffs have failed to appear and have appeared only 
through an attorney on all occasions and when asked to 
get certain records has stated that he would take it up 
with his client and has then called and stated that 
561 his client refuses to make records available. 

That the last dealings with the attorney, prior 
to his filing suit against the defendant, he was to obtain 
certain further and additional records for the General 
Adjustment Bureau in order for them to ascertain, if 
possible, what, if any, was the loss sustained by the 
plaintiffs and the suit was filed without any notice to 
the defendant other than the service of the complaint 
upon it. 

That the ownership of the business as set forth in the 
application and the policy of insurance is very ques¬ 
tionable and so appears in the depositions which have 
been taken in this case. 

* That the plaintiffs have failed in every respect to 
comply with the terms of their policy with the defendant 
and until such time as the plaintiffs comply with the 
terms of their policy it is impossible for the defendant 
to ascertain the actual loss, if any. 

/s/ R. K. Davis, Jr. 

R. K. Davis, Jr. 
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DISTRICT OF COLUMBIA, SS: 

R. K. Davis, Jr., under oath, deposes and says that 
he is the officer manager for the Hartford Fire Insurance 
Company of Hartford, Connecticut, a Corporation, and 
that there are no officers in the District of Columbia and 
that he is familiar with the contents of the Amended 
Answer subscribed to by him and that the Amended 
Answer is true. 

/s/ R. K. Davis, Jr. 

R. K. Davis, Jr. 

Subscribed and sworn to before me this 24th day of 
November, 1950. 

/s/ Millicent Ryan 

Notary Public, D. C. 

My Commission Expires Jan. 31, 1953. 

• • • • 

564 Filed Apr 17 1951 Harry M. Hull, Clerk 
Findings of Fact and Conclusions of Law 

As required by Section 52 F.R.C.P., the Court, pur¬ 
suant to verbal opinion given at the conclusion of the 
case, which is made a part hereof, finds the facts and 
states its conclusions of law thereon as follows: 

Findings of Fact 

1. On April 24, 1947, defendant issued to plaintiffs 
“T/A Hillyard Optical Company” a policy of insurance 
against loss directly resulting from necessary interrupt 
tic : of business caused by destruction or damage by fire 
occurring to building on premises situated at 711 G 
Street, N. W., Washington, D. C. 
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2. This policy provided, among other things, that “the 
measure of recovery in the event of loss hereunder shall 
be the reduction in ‘gross earnings * directly resulting 
from such interruption of business less charges and ex¬ 
penses which do not necessarily continue during the in¬ 
terruption of business”; that “due consideration shall 
be given to the continuation of normal charges and ex¬ 
penses, including pay-roll, to the extent necessary to re¬ 
sume operations of the Insured with the same quality of 
service which existed immediately preceding the loss”; 
that “for the purposes of this insurance ‘gross earnings’ 
are defined as total net sales less cost of merchandise 
sold, plus other earnings derived from the operation of 
the business”; and that “in determining ‘gross earn¬ 
ings’ due consideration shall be given to the experience 
of the business before the loss, and the probable experi¬ 
ence thereafter.” In the event of loss under said policy, 
all records and representations tending to show “gross 
earnings” as defined in said policy during the preceding 
year would become material to a determination of the 
amount of recovery thereunder. 

565 3. This policy also provided as follows: “This 

entire policy shall be void if, whether before or 
after a loss, the insured has wilfully concealed or mis¬ 
represented any material fact or circumstance concerning 
this insurance or the subject thereof, or the interest of 
the insured therein, or in case of any fraud or false 
swearing by the insured relating thereto.” 

4. On December 30, 1947, while this policy was in 
full force and effect, a fire occurred on the premises at 
711 G Street, N. W., and the business of the Hillyard 
Optical Company at that address was necessarily inter¬ 
rupted for a period of time by reason of damage by fire 
to the building on said premises. 
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5. Thereafter, on February 16, 1948, plaintiffs sub¬ 
mitted to defendant a proof of loss, sworn to by plain¬ 
tiffs, in which the amount of loss was stated as “unde¬ 
termined”; and on November 16, 1948, plaintiffs sub¬ 
mitted a second proof of loss sworn to by plaintiffs, in 
which the amount of loss was stated to be in excess of 
$19,500, the maximum amount recoverable under the 
policy. 

6. Plaintiffs represented to defendant, prior to the 
issuance of the policy, that they were trading as Hillyard 
Optical Company at 711 G Street, N. W., Washington, 
D. C. In truth and in fact plaintiffs at said time and 
thereafter did not trade as Hillyard Optical Company at 
this address, but plaintiff Bernard B. Hillyard alone 
traded as Hillyard Optical Company at this address, as 
learned by defendant after the fire. 

7. Plaintiffs, in support of their claim of loss and to 
induce defendant to make payment under the policy, sub¬ 
mitted to defendant certain records consisting of a book 
in the nature of a ledger purporting to contain entries 
of detailed monthly expenditures for merchandise and 
other charges and lump sum monthly receipts for the 
preceding year, and represented to defendant that they 
were records of plaintiffs kept by them in the usual 
course of business and were kept during the year pre¬ 
ceding the loss. In truth and in fact, as established at 
the trial, they were not records of the plaintiffs kept by 
them in the usual course of business and were not rec¬ 
ords kept during the year preceding the loss, but were 
false records made thereafter for the purpose afore¬ 
said. 

566 8. Further in support of their claim of loss 

and to induce payment therefor by defendant, 
plaintiffs submitted to defendant an accountant’s sched¬ 
ule showing a net profit of $30,318.81 for the preceding 
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year, which was based on said fabricated records and 
contained other indicia of spnriousness, in the following 
respects: 

Said schedule sets forth an identical “opening’* and 
“dosing” inventory of $10,313.39. The income tax re¬ 
turn of plaintiff Bernard B. Hillyard, who made returns 
for the income derived from the business at 711 G Street, 
N. W., sets forth for the year 1946 an identical opening 
and dosing inventory of $700. Plaintiffs have given no 
explanation for this difference of nearly $10,000 between 
the closing inventory for 1946 as set forth in the 1946 
return and the opening inventory of 1947 as set forth in 
said schedule. In addition, the total amount of sales is 
approximately $52,000 for the year 1947 as set forth in 
said schedule, as against approximately $33,000 for the 
year 1946 as set forth in the income tax return, but the 
amount expended for merchandise in 1947 as set forth 
in said schedule is approximately $1800 less than the 
amount expended for merchandise in 1946 as set forth 
in said return. No satisfactory explanation has been 
given by plaintiff for this increase over 1946 of approxi¬ 
mately $19,000 in total amount of sales with a decrease 
of approximately $1800 in the amount expended for mer¬ 
chandise and an identical opening and dosing inventory. 
Further, the net profits for 1947 as set forth in said 
schedule are approximately $30,000 as against net profits 
of approximately $7,500 for 1946 as set forth in said 
income tax return. 

567 9. When said ledger was first submitted by 

plaintiffs to defendant, plaintiffs represented it 
was the only record which had survived the fire. In 
truth and in fact it was not a record which survived the 
fire, and later plaintiffs submitted to defendant a large 
number of so-called prescription cards as a basis for 
determining the total amount of sales or receipts for the 
preceding year. This would constitute the initial figure 
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for arriving at the gross earnings for that year to which, 
under said policy, due consideration was required to be 
given in determining the loss for the period of interrup¬ 
tion of business. Along with said cards, plaintiffs sub¬ 
mitted to defendant an adding machine ribbon showing 
their total to be $55,662.35, and shortly thereafter sub¬ 
mitted a ribbon showing a total of $44,136.55, with the 
explanation that certain cards for an earlier period of 
time had been erroneously included in the first ribbon, 
but the total of receipts, as shown by said ledger, was 
$52,568.20. Aside from these discrepancies, the cards 
also bore other indicia of spuriousness, in that some had 
serial or job numbers thereon and others did not, and 
some contained dates that did not coincide with their job 
or serial numbers; for example, a card dated June 2 
was numbered 2164, a card dated June 5 was numbered 
923, a card dated June 19 was numbered 1122, and a 
card dated June 18 was numbered 1950. It was to plain¬ 
tiffs’ benefit to increase the total sales or receipts for 
the preceding year, as that could increase the “gross 
earnings” for that year and thereby provide evidence 
for a larger recovery for the loss sustained. 

568 10. Plaintiffs also submitted to defendant, after 

submission of said ledger, certain canceled checks 
representing expenditures which did not correspond with 
the entries therein, in that there were numerous entries 
in said ledger for which no checks were submitted, and 
numerous checks for which there were no entries. 

11. Plaintiffs also, upon being pressed, submitted bank 
statements of deposits in the amount of only $15,697.48, 
the difference between that figure and other figures sub¬ 
mitted showing the amount of receipts being explained 
that two months were missing and that salaries, rent, and 
living expenses were paid in cash from receipts. 
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12. Plaintiffs’ conduct after the fire in their dealings 
with defendant was otherwise equivocal and deceitful and 
marked by concealment and misrepresentation of ma¬ 
terial facts. 

13. The presentation of plaintiffs’ claim in court was 
similarly fraudulent, consisting, among other things, of 
perjury and the submission in evidence of the same fab¬ 
ricated records with the representation that they were 
genuine. 

14. All misrepresentations of plaintiffs above set forth 
were made knowingly and wilfully with intention on 
their part to deceive and defraud defendant and related 
to facts and circumstances concerning the issuance of 
this policy of insurance and recovery thereunder. 

Conclusions of Law 

1. The policy of insurance under which plaintiffs 
claim is now unenforceable. 

2. Plaintiffs are entitled to no relief herein. 

3. The complaint should be dismissed with costs, and 
judgment entered accordingly. 

/s/ David A. Pine 

Judge 

April 17 1951. 

• • • • 

569 Filed Apr 17 1951 Harry M. Hull, Clerk 

Judgment 

This action came on to be heard upon amended com¬ 
plaint, answer thereto, and pretrial and other proceedings 
had herein, and upon consideration thereof and the evi¬ 
dence adduced, some on issues not raised by the plead- 
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Lags but tried by implied consent of the parties, and the 
Court having made its findings of fact and conclusions 
of law, and having directed the entry of judgment herein, 
it is, by the Court, this 17th day of April 1951, 

ORDERED that said action be dismissed and that 
judgment be entered for defendant with costs. 

/s/ David A. Pine 

Judge 

• • • . • 


584 Filed May 22 1951 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 22nd day of May, 1951, that 
Bernard B. Hillyard and Frederick C. Hillyard hereby 
appeal to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court 
entered on the 1st day of May, 1951 in favor of Hartford 
Fire Insurance Co. of Hartford, Conn, against said 
Bernard B. Hillyard and Frederick C. Hillyard. 

/s/ Joseph J. Lyman 

Attorney for Bernard B. 
Hillyard and Frederick C. 
Hillyard. 

3 Opening Statement on Behalf of Plaintiffs 

BY MR. LYMAN: 

• • • • 

5 MR. LYMAN: * * * We negotiated with the 

insurance company during all this .time, and I 
call attention to the fact that the policy had a provi¬ 
sion that suit could not be entered, we’ll put it this way, 
that if the suit was entered it would have to be entered 
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wi thin one year from the date the fire occurred. We 
were getting into November, 1948, when these negotia¬ 
tions were still going on, and the insurance com- 

6 pany representative, Mr. Stout, and Mr. Bunting, 
stated their representative, the General Adjust¬ 
ment Bureau, represented this company in these adjust¬ 
ments, and they stated that the company does not deny 
liability but they cannot determine from these records 
presented what the loss was. In other words, there was 
a question whether there was sufficient detail in these 
records to compute the loss. 

We have given them everything we had, and we gath¬ 
ered original checks and books from wherever we could, 
because the books these people kept were never elaborate 
gross sales and expenses, they were kept in books similar 
to this (indicating) and they were burned, but we did 
obtain the original sources. So we turned over to Mr. 
Bunting, who first came to Mr. Hillyard’s home, where 
there was a fireproof filing cabinet removed from his 
place of business to his home which contained original 
prescription cards for that year, and that constitutes the 
gross sales for the year. We added it up on the tape 
and it came to $44,136.35. We then determined the cost 
of goods— 

THE COURT: That was entirely the business of an 
optician and not an optometrist? 

MR. LYMAN: Both. 

THE COURT: Were these prescriptions for work as 
optometrists? 

MR. LYMAN: Both, Your Honor. 

7 THE COURT: It would not be a prescription, 
then. 

MR. LYMAN: I call it a prescription; it is their rec¬ 
ord of what happened. 

THE COURT: I thought you were referring to pre¬ 
scriptions made by an optometrist which they filled, but 
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yon mean anybody who came in and had glasses pre¬ 
pared or ground! 

MR. LYMAN: Ground there or made np, or repaired, 
they would have one of those cards. They are called 
a prescription card. It is the record card. 

THE COURT: Was that the criterion to determine 
the loss? 

MR. LYMAN: That is what was used because these 
cards were entered in this daily ledger, and what would 
appear on these cards would appear in this ledger which 
was destroyed. Actually this is the best evidence be¬ 
cause it is the original forms. There seemed to be no 
complaint about that, and then we furnished them with 
payroll records, Federal payroll returns for the year, 
and bank statements for the year which would show 
deposits in the bank, or whatever business they deposited 
and, of course, they would make certain cash purchases, 
and other purchases were shown by check, and the 
checks were found and turned over to them. There was 
compiled in a book month after month by Mrs. Hillyard, 
and after checking those bills against the checks found, 
she did not actually put them all in there. There are 
more checks, but this is the original source they asked 
for. 

8 Then the question came up, they wanted the tax 

returns. We gave them the 1946 tax return which, 
of course, was for 1945; a *46 tax return would be for 
the year 1946, and the 1948 year return, which was for 
1947. These were in the process of being compiled, and 
we finally gave them to them. They are in the form of 
certified copies, and they are here. 

Then they questioned the purchases, so we wrote to 
as many people as we could to obtain the original bills. 

THE COURT: You mean for supplies and material? 

MR. LYMAN: Supplies and material, and for the 
most part they correspond with the checks that went out, 
but where they didn’t they are in checks cancelled, and 
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the payroll reports were given to them, and the tax 
returns which had been computed for prior years. 

Now, on the basis of that, under the terms of the 
policy we did as follows; the policy is what they call a 
gross earnings policy, and my understanding is that you 
are insured up to 50 percent of what your gross earn¬ 
ings might have been. They take various factors into 
consideration. I think it is computed this way; first you 
take your gross sales less the cost of goods which will 
give you the gross profit, and 50 percent of that is taken 
and that is considered your loss, excepting certain ex¬ 
penses that would have had to be paid if it had not been 
interrupted, such as utilities, and if you didn’t have to 
continue vour payroll they would be deducted, and 
9 certain legal expenses and repairs. 

THE COURT: Did the payroll cease during 
this period? 

MR. LYMAN: It did not. The payroll continued 
during this period. I think one of the employees was 
leaving and they said, “We should have an accountant 
to draw up a statement,” and we did that subject to any 
corrections they wanted to make, which set forth the 
sales and various expenses, and then we set up a sheet 
of the payroll for 1947 and then, of course, 1948 had 
not elapsed yet but we gave them a statement as the 
money was being paid out to employees weekly. These 
employees were not working; they were being paid, as 
my client kept up public relations until they resumed 
business. He expected to be in business shortly, but 
instead he was out until November, ten months, and, of 
course, he had to keep his advertising going, an expense 
which kept his business before the public. 

THE COURT: How many employees did they have 
roughly? 

MR. LYMAN: About four or five. 

THE COURT: And they were all kept on the pay¬ 
roll for— 
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MB. LYMAN: Ten months. I want to point out to 
the Court that the brothers have two stores. One is on 
H Street, Northeast. For clarity I think we should 
refer to that store as the Northeast store, and the G 
Street store, the one that burned, I find it convenient at 
least to refer to it as the G Street store. It has been 
contended that the business on G Street could have 
been shifted over to Northeast and thus minimize 

10 the loss. 

MB. DOHEBTY: I think he could do part of 
this in his argument. I thought you wanted a statement 
of what he wanted to prove. 

THE COUBT: This is being very helpful. 

ME. DOHEBTY: Very well. 

MB. LYMAN: That would have been very nice if it 
could have been done, but as concerns the H Street 
store, we will show that there was no appreciable in¬ 
crease other than the normal business accumulating, it 
might be up five percent, probably not, and the testimony 
will be as far as they knew the people who came to the 
G Street store, Northwest, ordinarily did not go to the 
H Street store for any particular work, but just the 
normal flow of business went on. Sometimes people, 
when both places were running, would go to one place 
to have a correction made and that would be although 
the glasses were made at the other store. In other 
words, there was no influx to H Street simply because 
G Street was burned out. 

As I say, the adjusters knew that I was concerned 
about this thing running on. We got down to November, 
and Mr. Bunting said they worked through agents, com¬ 
missioners, and then we had a Mr. Thomas, of Philadel¬ 
phia; I recall that name; “he is on vacation, but as soon 
as he gets back perhaps we can do something.” 

11 Meanwhile they called for more books and rec¬ 
ords. We gave them what we had, and cooperated 
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as fully as we knew how. Mr. Thomas never came, and 
it was getting late, and I felt the only thing to do to 
save the situation was to file suit. I think the situation 
centered around this point; they felt what we gave them, 
and our compilations by our accountant, was not suffi¬ 
cient, in fact, did not hit the peg on the head, and for 
that reason they laid back and said, “Well, you will 
just have to keep coming. ” They did not refuse us, and 
at no time did they suggest throwing it into the hands 
of an arbitrator, as the policy provides. The policy so 
provides, but that was not done by either party. 

• • • • 

14 THE COURT: It would seem to me there were 
some questions of fact to be determined before 

sending it to the auditor. 

MR. LYMAN: I would say the question of fact would 
be the length of time to get the store back in business. 

THE COURT: And the proof of loss, that is a fact, 
also the value— 

MR. LYMAN: But at the pretrial— 

THE COURT: Wait a minute, within the con- 

15 tract, and some other fact, but there seem to be 
some facts to be determined, as well as the ques¬ 
tion of law, before there is reference to the auditor, be¬ 
cause the auditor ought to have the facts determined and 
the law determined so he can go ahead. 

MR. LYMAN: I agree with that, but what I think 
the Pretrial Court had in mind was that he did not want 
to sit down with a pencil and have to figure it out. 

THE COURT: Oh, no. 

MR. LYMAN: We pursued this matter with questions 
of fact and answers having been given, and I contend 
that we have admissions of everything. I filed this (in¬ 
dicating) containing fifty-two requests and they were 
admitted, at least all the pertinent points were admitted 
except one, that the determined proof of loss was not 
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filed, but a notice to produce and we will show it was 
filed. I think these admissions of fact being made under 
oath by R. K. Davis, who is the legal representative of 
the Hartford Fire Insurance Company, he has decided 
those questions now, unless the Court wants to hear 
everything over. 

THE COURT: I see no point in introducing evidence 
to establish facts which are admitted. 

• • • • 

16 MR LYMAN - : They admit that they don’t deny 
liability, that is the way it turned out, and to clarify 

that they file an amended answer to the question of fact, 
and they amended by saying the defendant at no time 
has denied liability under the policy, and then it goes 
on to say that we did not have proper books and so forth, 
which is not a proper answer, but anyway gave us no 
explanation, and ends up by saying that the plaintiffs 
have failed in every respect to comply with the terms 
of their policy with the defendant and until such time 
as the plaintiffs comply with the terms of their policy 
it is impossible to determine the whole amount of loss. 
So, recapitulating this whole thing, we have an admission 
as to the liability, not as to amount, and the only thing 
I did not cover in these admissions of fact was that the 
time out of business as the result of this altercation 
there with the contractor, but other than that, Your 
Honor, I feel on this record we have these admissions. 
I might point out I have rather extended corres- 

17 pondents with the General Bureau and with Hart¬ 
ford, contacting them directly, and at no time did 

they come in and state that there was no liability, but 
just urged that we give them more books and records 
and, as I say, if we had negotiated further we would 
have lost our rights under the policy. I have no doubt 
that had the time been two years instead of one year we 
would have arrived at some determination, but it was 
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one of those things where there were vacations, and 
people coming and going, and because General Adjust¬ 
ment Bureau settled another claim a few months before 
among these same gentlemen, and these people have been 
taking Hartford policies as partners since about 1945, 
and we are ready to show that they have taken new 
Hartford fire insurance on G Street, policy written to 
Frederick C. Hillyard and Bernard B. Hillyard on busi¬ 
ness enterprises since 1945, contents loss, employer and 
unemployment compensation insurance, and also landlord 
and tenants liability, and why they have now come to 
the conclusion that they are not going to pay on this 
policy is a little beyond our conception. 

Opening Statement on Behalf of the Defendant 

BY ME. DOHERTY: 

• • • • 

18 ME. DOHERTY: • • • We expect to show, 

19 and the depositions now show, that it was not a 
partnership; and no partnership return was ever 

filed with the Bureau of Internal Revenue. The testi¬ 
mony that has been given already in depositions indi¬ 
cate that clearly it was not a partnership. In addition 
to that, if the Court please, we have the question— 
THE COURT: To whom was the policy issued? 
MR. DOHERTY: It was issued to Hillyard Optical 
Company as a partnership. 

THE COURT: Do you think that would defeat the 
policy? 

20 MR. DOHERTY: Yes, Your Honor, if there 
was a fraudulent statement as to ownership of the 

business. 

THE COURT: I will have to see a lot of law on that, 
when the optical business calls it an optical company, 
and the insurance refers to it as an optical company. 


22 


Bernard Benjamin HiUyard 


was called as a witness on behalf of the plaintiffs and, 
being first duly sworn, was examined and testified as 
follows: 

' Direct Examination 

• • • • 

23 Q And you are an optometrist! A That is 
correct. 

Q You practice in the District of Columbia! A That 
is correct 

Q How long have you practiced in the District of 
Columbia! • • • A About 15, 16, or 18 years. 

Q And this is your brother, Fredrick C. Hillyard! 
A That is correct. 

Q He is also an optometrist! A That is correct 
Q And you and your brother operate an optical busi¬ 
ness in the District of Columbia! A That is correct. 

Q And where are you located! A We operate an 
optical business at 521 H Street, Northeast, and 711 G 
Street, Northwest 

Q Have you operated these businesses jointly! A 
That is correct. 

Q How long have you operated the H Street place, 
approximately, and the G Street place! A About ten 
years. 

• • • • 

24 (Thereupon, Hartford Fire Insurance Company 
policy No. 582, Form G, Business Interruption 

Insurance, was bv the Court received in evidence as 
Plaintiffs’ Exhibit* No. 1.) 

MR. LYMAN: Your Honor, I see Mr. Doherty has 
raised a question as to whether or not these men are 
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partners, and although I think, as you well expressed it, 
you would like to see a lot of law on that point that 
they could not recover under the policy, I would 

25 like to offer this group of policies written by the 
Hartford Insurance Company in evidence, issued 

to Bernard and Frederick, trading as the Hillyard Opti¬ 
cal Company in various forms, fire, interruption, landlord 
and tenant liability and workmen’s compensation, and 
contents loss. 

THE COURT: Any objection? 

MR. DOHERTY: Yes, Your Honor. Even if we had 
done it for ten or fifteen years, if they had lied originally 
about their interest in the company it wouldn’t make 
any difference. 

THE COURT: Gentlemen, is there any law in this 
case? The company does insure Frederick C. Hillyard 
and Bernard B. Hillyard, trading as the Hillyard Opti¬ 
cal Company. 

MR. DOHERTY: We will show that Frederick Hill¬ 
yard had no interest in the G Street property. 

THE COURT: I will sustain the objection at the 
present time but, as I say, I am not impressed with at¬ 
tacking that question in an insurance policy. 

• • • • 

26 MR. LYMAN: Your Honor, I think then we 
ought to have a showing of good faith between 

these people on the identical negotiations pending; I 
call on Mr. Doherty to give me the cancelled check, the 
contents loss out of this fire. May I see those? 

• • • • 

MR. DOHERTY: Let them introduce it. We will 
admit General Adjustment Bureau paid approximately 
twenty-two thousand on the building. 

• • • • 


27 


THE COURT: Where is the fraud? 
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MB. DOHERTY: The mere fact that we over¬ 
looked it one time, does not mean that we can not bring 
it np at a later time? 

• • • • 

28 MR. LYMAN: Do yon concede then that they 
were endorsed by these two men? 

MR. DOHERTY: Yes, I concede that they have been 
paid. 

THE COURT: That isn’t what he asked yon. He 
asked yon will yon concede it was endorsed by the two. 
MR. DOHERTY: I said yes, and that it had been paid. 

• • • • 

Q Mr. Hillyard, do yon recall receiving a check in 
the amount of approximately twenty-two thousand dol¬ 
lars from the Hartford Fire Insurance Company? A 
Yes, I did. 

29 Q Did yon endorse it? A I did. 

Q Did your brother endorse it? A He did. 
Q Any trouble collecting it? A None whatsoever. 

• • • • 

(Thereupon, check identified by the witness was by the 

Court received in evidence as Plaintiffs’ Exhibit No. 2.) 

• • • • 

Q Yon had a fire, did yon not, at your G Street store 
on December 30,1947 ? A That is correct. 

Q And your business was interrupted as a result of 
that fire, was it not? A Yes. 

Q When did you go back into business again? A 
Around the first of November, 1948. 

• • • • 

How many employees did you have on December 

30 30, 1947, do you recall? A The G Street store 
had Harold Fines, Barbara Smith, Harold Bobbitt, 

James Curran, and Melvin Currv. 
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Q Now, during the time you were out of business from 
December 30, 1947 to about November 1, 1948, were these 
employees paid? A Yes, sir, they were. 

Q How much were they paid? A They were paid, 
I don’t recall the exact figures, but they received their 
full salary in cash that they received every week previous 
to the fire. 

Q Now, were any of these employees dropped during 
this period of interruption? A Yes, a person named 
Harold Fines. 

Q Did he get employment elsewhere? A Imme¬ 
diately. 

• • • • 

31 BY ME. LYMAN: 

Q Did you have any other expense that you 
kept going during this period? A Yes, I had to keep 
my advertising going. 

Q On the G Street store, at that address on G Street, 
how much do you pay out for advertising on the whole 
partnership? A The G Street store? Possibly half of 
the advertising. 

Q You advertise, do you not, for both stores, each 
store, which each store pays? A Yes. 

Q Pays half of the advertising? A Correct. 

Q Did you have to pay half of the advertising dur¬ 
ing this period of interruption? A We did. 

Q Did you at any time attempt to negotiate a settle¬ 
ment of this policy with the lawyers of the defendant, 
Hartford Fire Insurance Company? A Yes, we called 
Mr. Doherty up on several occasions. 

Q No, no, before the suit was filed, before the suit 
was filed. A Oh, yes, we had negotiations trying to 
get contact with the fire insurance people, and they 

32 always gave us the story that a special represen¬ 
tative had to come down from, I don’t know, from 

New York or Philadelphia, and on three or four occa- 
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sions he was supposed to arrive, but he has never shown 
up to the present day. • • • 

• • • • 

BY MR. LYMAN: 

Q In these negotiations with the insurance company 
did you authorize anyone to represent you on your be¬ 
half with the representatives of the insurance company? 
A Yes, Boker and Dick were the accountants; they 
made up the recapitulation of the loss, and originally I 
had Goodman, Gable and Gould, but there was some 
coercion on his part in settling the business loss and 
trying to get me to take a figure far below the value of 
the building, and told me if I didn’t take his figure of 
$18,000 he would see I wasn’t going to get anything, and 
I told Mr. Goodman, “You are now relieved of any em¬ 
ployment by me in the future,” so we dropped his serv¬ 
ices. 

THE COURT: What was he? 

THE WITNESS: He put himself out as a fire insur¬ 
ance adjuster. 

THE COURT: He represented you? 

THE WITNESS: Yes. 

33 BY MR. LYMAN: 

Q And he negotiated on the building and con¬ 
tents? A Yes. 

Q Do you know if he did anything on this particular 
policy we have here today? A I can’t say offhand; he 
had seen the file cards, and said something about he had 
made a proof of loss statement. 

Q In the course of these negotiations, did you deal 
with Mr. Bunting of the General Adjustment Bureau on 
this U and 0 Policy? A Yes. 

• • • • 

Q In the course of these negotiations did he ask you 
from time to time to give me the records you had? A 
That is correct. 
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Q And did yon give me those records? A I did. 

• • • • 

34 BY ME. LYMAN: 

Q I am presenting yon Plaintiffs’ Exhibit 3 
for Identification. Tell me what that is, the whole gronp. 
A This is the moneys that we paid ont on the payroll. 

t Hk COURT: And did yon give that to the repre¬ 
sentatives of the insurance company? 

THE WITNESS: I gave it to Mr. Lyman to forward 
to the representative of the insurance company. 

• • • • 

THE COURT: Yon prepared this, did yon? 

THE WITNESS: No, my wife did. 

THE COURT: Was it prepared under your direc¬ 
tion? 

THE WITNESS: Yes. 

MR. DOHERTY: And yon gave it to Mr. Lyman? 
THE WITNESS: Yes. 

THE COURT: About what date? 

THE WITNESS: I don’t recall offhand. 

35 THE COURT: How soon after the fire? 

• • • ,• 

THE WITNESS: Practically immediately, I assume. 
THE COURT: Well, your best recollection. 

THE WITNESS: Well, right close to the time we 
were trying to get settlement, right after the fire. 

THE COURT: That is a summary of the payroll, is 
that right? 

THE WITNESS: Yes, sir. 

THE COURT: The names of the employees and the 
amount of salary? 

THE WITNESS: Yes, sir. 

• • • • 

40 THE COURT: Where is your proof of loss? 
Does he know anything about it? 
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• • • • 

BY MB. LYMAN: 

Q I show yon Plaintiffs ’ Exhibits 6 and 7 for Identi¬ 
fication and ask yon if this is yonr signature at the bot¬ 
tom on this. A That’s right. 

Q And that is yonr signature on the bottom of 7? 
A Yes. 

• • • • 

41 BY MB. LYMAN: 

Q Do yon recall when those were filed with the 
insurer? How long after yon signed it did yon turn it 
over to the insurer? 

• t • • 

THE WITNESS: Exhibit 6, that was filed on Febru¬ 
ary 12,1948. 

THE COUBT: With whom? 

THE WITNESS: With the Hartford Fire Insurance 
Company. 

MB. LYMAN: And the other one? 

THE WITNESS: And Exhibit 7, Proof of Loss, that 
was filed on the 12th of November, 1948; that is Ex¬ 
hibit 7. 

• • • • 

42 (Thereupon, documents marked Proof of Loss, 

one dated February 12, 1948, marked Plaintiffs’ 

Exhibit No. 6, and one dated November 12, 1948, marked 
Plaintiffs’ Exhibit No. 7, were by the Court received in 
evidence.) 

• • • • 

45 BY MB. LYMAN: 

Q Mr. Hillyard, this cardboard box here on the 
table containing these cards, described as about three by 
five inches, of which I have one pack in my hand, will 
you tell the Court what these cards are? A These are 
the original file cards which, when a person or patient 
comes in and wants a new pair of glasses, or any re- 
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pair work, or filling of an oculist’s prescription, 

46 these are cards of record of every patient with 
the name and address, and the service and the 

amonnt of money they spent with us at that time. 

Q Now, what is contained in this box on the table, 
described as a cardboard box containing sample—I mean 
packages; what is in there? Have you examined the 
box? A Yes, I put them in there myself. 

Q What do they consist of? A These cards are one 
year’s business, 1947, of the gross business of 1947. 

• * • • 

MB. LYMAN: We ask that this whole box be marked. 
THECOUBT: That is for 1947? 

MB. LYMAN: Yes. 

• • • .• 

47 THE COTJBT: Well, hand him the box and have 

it all identified, then. 

• • • • 

BY MB. LYMAN: 

Q Will you state what those various bundles are? A 
In this box is the complete year, 1947, of the gross busi¬ 
ness, of every dime that was taken in at G- Street office 
of the Hillyard Optical Company. 

• • • • 

(Thereupon, the cardboard box containing prescription 
cards described by the witness as for the year 1947 was 
marked Plaintiffs’ Exhibit No. 10 for Identification.) 

THE COUBT: As I understand it, those cards are 
your original records? 

THE WITNESS: Yes, sir. 

THE COUBT: For the vear 1947? 

THE WITNESS: Yes, sir. 

THE COTJBT: And are records of the gross 

48 business that you did that year? 

THE WITNESS: Yes, sir. 
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TELE COURT: Which includes all income? 

THE WITNESS: Yes, sir, from the G Street place. 

THE COURT: Let me ask yon this; when a patient 
comes in, or a customer comes in, a card is made out in 
his name and the charge is put down? 

THE WITNESS: Yes, sir, and the service that is 
rendered. 

THE COURT: And the charge is on each of those 
cards? 

THE WITNESS: Yes, sir, and the date, the day, 
month and year. 

• • • • 

(Thereupon, the cardboard box identified by the wit¬ 
ness as containing records for 1947 was by the Court 
received in evidence as Plaintiffs’ Exhibit No. 10.) 

BY MR. LYMAN: 

Q Where were those cards when the fire broke out in 
December, 1947? A They were in the office where we 
kept our books and records. 

Q Were they in a file cabinet? 

• • • • 

49 THE WITNESS: They were in a file cabinet. 

BY MR. LYMAN: 

Q Did you subsequently take them home out of the 
file cabinet? A Yes. 

Q Do you know Mr. George Bunting? A Yes. 

Q WIio is a representative of the General Adjustment 
Bureau? A Yes. 

Q And to your knowledge did he represent Hartford 
Fire Insurance Company? A Yes. 

Q Did he so state? A Yes. 

Q Did he come to your house and examine the con¬ 
tents of that file cabinet? A Yes, sir. 

Q Do you remember when he came? A It was prob¬ 
ably in April. 
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Q Was it after the second fire? A It was after the 
second fire in April. 

Q Did he bring somebody with him? A Yes, Mr. 
Caplan I think. 

-50 Q Do you know who he is? A He introduced 
Mr. Caplan as the insurance company accountant, 
and they both looked these cards over, and Mr. Bunting 
picked up several cards and smelled them and said, 
“These were in the fire all right.” I could smell fire on 
them because I asked him why he smelled them. 

Q Did Mr. Bunting say anything about what you 
should do with them for his benefit? A Yes, he told 
me to add them up and total them to see what the total 
amount of these cards was. 

Q Did you later have that done? A We did. 

• • • • 

Q Going back to the original policy, Plaintiffs’ Ex¬ 
hibit No. 1, do you recall who wrote the policy for you? 
I mean not the Hartford Fire Insurance Company, but 
what representative of Hartford wrote them. A How¬ 
ard and Hoffman are their representatives. 

Q Are they the general agents, do you know? A 
They are general agents for Hartford. 

Q Now, prior to writing this policy did anyone 
51 come and examine your books? A Yes, they did, 
I think a person by the name of Green of Howard 
and Hoffman. 

Q What conversation did you have with him? 

• • • • 

THE WITNESS: The representative from Howard 
and Hoffman came up and we discussed the type of 
policy that I wanted, and he said, “Well, do you mind 
if I look at your books so that I can determine the 
amount?” So I showed him the books. I don’t know 
whether Mrs. Hillyard was there, or not, but he saw the 
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books which were entered in the National Cash Register 
ledgers, and he said, “Well—” 

THE COURT: All right, yon have answered the ques¬ 
tion now. 

52 BY MR. LYMAN: 

Q Did he look at anything else? A He looked 
at the complete records that we kept of the business, like 
the file cards. He asked how did we arrive at it, and I 
told this representative every, dime that was taken in. 

Q Did you show him the tax returns? A I can’t be 
sure on that 

• • • • 

53 Q What was the situation with respect to the 
condition of the policy and by that I mean was 

it continued or terminated, if you know? A The policy 
ran all through both fires, the same thing. 

Q Now, while you were out of business on G Street 
was there any attempt made by you to channel customers 
to the H Street store? A No, there was not. 

Q Do you have any knowledge whether any of your 
customers on G Street did go to the H Street store? A 
Not to my knowledge. 

Q Do you know if there is anything from the exami¬ 
nation of your books to indicate that customers were 
going to the H Street store? A No, the business did 
not appreciate appreciably. 

Q Have you ever been told that the company denied 
liability in this case by any representative? A No. 

Q Have they said otherwise to your knowledge? A 
Well, they admitted the claim but they never came to 
any negotiations of settling, it was always put off. 

• • • .• 

54 Cross Examination 


BY MR. DOHERTY: 
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Q Mr. Hillyard, who owned that business at 711 G 
Street? A My brother and L 

Q And did you ever have any contract of any kind, 
written contract, between you and your brother? A Be¬ 
tween my brother and I? I didn’t think it was neces¬ 
sary. 

• • • • 

BY MR. DOHERTY: 

Q Did your brother ever get any money from the 
profits of the business at 711 G Street? A He derived 
all his benefits. 

Q Just answer my question, will you please? Did he 
ever receive any moneys from the profits of 711 G 

55 Street, Northwest? A No. 

Q Did he ever pay any of the bills for 711 G 
Street? A Yes. 

Q What did he pay, and when? A He paid for the 
machinery which we had in the shop. 

Q When was that? A When we opened up, and con¬ 
tinued all the way along the line. 

Q But he never received any profits of any kind 
from 711 G Street prior to and through 1947? A His 
profits all came from the H Street store, which the G 
Street store helped to make. 

Q Now, I want a direct answer as to whether or not 
he received any of the profits, any money, from 711 G 
Street, Northwest. A No, he did not. 

Q That was divided between you and your wife, is 
that correct? She shared in the profits only? A No, 
myself. 

Q Didn’t your wife share in the profits with you? A 
The moneys I gave her as being my wife. 

Q Would you say she did not share in the profits in 
that? A In connection with that, that represents 

56 money from her husband. 

Q Didn’t you and your wife operate the busi¬ 
ness at 711 G Street? A We did not. 
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Q Didn’t she do all the bookkeeping, all the work 
there? A That’s right; she didn’t do all the work, she 
kept the books. 

Q She kept the books and was in there more or less, 
was she not? A No, she was not there all the time. 
In fact, she was only there about one-fourth of the time. 
Her business was to keep the books, and she helped out 
once in a while when we were a little bit pressed. 

Q In the deposition which was taken September 12, 
1949, you were asked whether or not she was paid any¬ 
thing for her services and your answer was “Well, we 
both shared in the profits.” A That is correct. Both 
answers are correct. If I make money she makes money. 

Q And what did you do, split it up with her, or what 
did you pay her in 1947? A Well, my salary is her 
salary. She is entitled to any money I make. If she 
needs money she gets it if I have it to give to her. 
57 Q But Fred received no moneys from there? 
A No, just the benefits of the place. 

Q After this fire, did you, yourself, ever contact Mr. 
Bunting? A Through Mr. Goodman. 

Q Did you, yourself, personally ever contact him? I 
am asking you that now. 

MR. LYMAN: Objection, that is immaterial; he cer¬ 
tainly can have an attorney. 

THE COURT: He is entitled to ask him. 

MR. LYMAN: I think it is immaterial. 

THE WITNESS: Not to my knowledge; I mean— 
BY MR. DOHERTY: 

Q What do you mean “not to your knowledge?” A 
I made a lot of phone calls. I made calls to you and 
different people; after all, I was vitally interested in 
getting it settled. 

Q You know whether you went to see anybody at the 
Hartford Fire Insurance Company or Mr. Bunting. A 
I did. I went to see him. 
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Q Did you go to see him personally? A Yes. 

Q When? A When we were negotiating these fire 
losses. 

Q That was just as far as the building was 
5)8 concerned? A And the contents. 

Q Now, on this U and 0 policy, did you ever 
talk to Mr. Bunting, anybody from Hartford Fire? A 
I talked to him at my home. 

Q That was when he came out to your home to see 
records? A Yes. 

Q Originally, you had a contract with Goodman, Gable 
and Gould, a signed contract with them to settle the loss? 
A Yes. 

Q Including the U and 0? A That is right. 

Q Did there come a time when you had a conversa¬ 
tion with him in which he told you that the figures you 
were trying to put over on the General Adjustment 
Bureau would never be accepted by them? A Mr. — 

Q (Interposing) Just answer the question. Did you 
make such a statement? 

THE COURT: Did he make such a statement? 

MR. DOHERTY: I am sorry. Was that statement 
made to you? 

THE WITNESS: Repeat the question. 

MR. DOHERTY: Read the question. 

(Pending question read.) 

THE WITNESS: Absolutely not. 

59 MR. LYMAN: Fix a time for that first. 

MR. DOHERTY: What is that? 

MR. LYMAN: That all this happened. 

THE COURT: He has answered the question. 

THE WITNESS: Absolutely not. 

• • • • 

BY MR. DOHERTY: 

Q By the way, did you ever talk to Mr. Goodman 
about the records you made, kept or maintained for 
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your business at 711 G Street? A In fact, Mr. Good¬ 
man and I, we never fully came down to any real con¬ 
versation, or talk— 

Q (Interposing) Can’t you answer that question 
whether you did or not? Did you ever talk to Mr. Good¬ 
man about the records which you kept for your business 
at 711 G Street? A Yes. 

Q Didn’t he ask you to bring all the records 

60 to him so that he can see and go over them? A 
No. He might have talked to my wife about it, 

because if anything was referring directly to the books 
I referred it to my wife because she kept the books and 
records. 

MR. DOHERTY: May I have Plaintiffs’ Exhibits 6 
and 7, the proof of loss? 

THE COURT: Mr. Lvman has them. 

BY MR. DOHERTY: 

Q You signed and swore to Plaintiffs’ Exhibit 6, did 
you not? A That is correct. 

Q And did Mr. Goodman talk to you before you pre¬ 
pared that? A Well, it was still there when— 

Q (Interposing) Did Mr. Goodman talk to you be¬ 
fore you prepared that? A You have to ask a ques¬ 
tion I can answer. That doesn’t explain it. 

Q Do you know whether Mr. Goodman talked to you 
before you signed that? A Yes, I guess. 

Q And prior to that time did he ask you to bring 
to him the records that you maintained for the prem¬ 
ises— A No, because they were not capitulated together 
yet. 

Q What do you mean had not been capitulated? A 
We hadn’t collected everything and put them to- 

61 gether so that we could ascertain the loss at the 
time. 

Q What records did you maintain at 711 covering 
income and expense incident to the business? A We 
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had the National Cash Register book, which was burned 
up. 

Q And were the records— 

THE COURT: Let him answer. 

THE WITNESS: And my wife also had a small book 
at home showing what business came along, and we had 
the cancelled checks and file cards. 

• • • • 

Q What records were destroyed by fire that showed 
this business, income and expense? A The permanent 
records we kept at the office which showed the business 
itself and probably some memorandums and a few things 
like that 

Q Did you ever tell anybody from Hartford Fire 
Insurance Company, General Adjustment Bureau or Mr. 
Caplan that any books had been destroyed by fire? A 
Sure, I told them the books had been destroyed by fire. 

Q Who did you tell and when did you tell them? 

A I don’t remember who I told. But I am tell- 
62 ing you now the books were destroyed by fire. 

Q I am asking you now when you told anybody 
representing Hartford Fire Insurance Company, Mr. 
Caplan, or anybody that the books were destroyed by 
fire. A I couldn’t answer that truthfully. 

Q Did you tell them? A I may have. 

Q Well, you would know, wouldn’t you? A Well, it 
is three years ago. 

THE COURT: Give your best recollection. 

THE WITNESS: I may have told Mr. Goodman, Mr. 
Bunting and possibly Mr. Caplan that some permanent 
records were destroved. 

BY MR. DOHERTY: 

Q Was Mr. Goodman representing you up to the 
time you fired him in the adjustment of this U and O 
loss? A Up to the time I fired him? 
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Q Yes. A He was representing me after I fired him, 
unbeknowns to me. 

THE COURT: On what? 

THE WITNESS: Unbeknowns to me. He didn’t take 
me serious. 

BY MR. DOHERTY: 

Q And referring to this exhibit, Defendant’s Exhibit 
1 for Identification, were you present with Mr. 
€ ' Boker and Mr. Lyman, and Mr. Goodman, and Mr. 

Gould when the statement shown in Schedule A 
was referred to and discussed? A I just can’t recall 
that 

Q You don’t recall that. A No, I don’t; I mean I 
can’t say for sure. 

Q You don’t remember Mr. Goodman making the 
statement at that time that he would be ashamed to 
present such figures as that to the— A (Interposing) 
Absolutely not. 

Q Just a minute. A He did not. 

Q Do you remember Mr. Goodman making a state¬ 
ment at that time that he would be ashamed to present 
such figures as that to the National Adjustment Bureau? 
A He never did say that. 

Q Now, did you bring the books and records to Mr. 
Boker to prepare this record in Defendant’s Exhibit 1? 
A I told you I don’t remember that offhand, I couldn’t 
possibly say. 

Q Did there come a time that you went to see Mr. 
Boker of Boker-Dick and bring certain records and ask 
him to make up a statement covering inventory and ex¬ 
pense and income incident to a U and 0 loss? A My 
wife, and I presume Mr. Lyman, took care of that. 

Q Did you, yourself, go there and talk to Mr. Boker? 
A I have talked to Mr. Boker on lots of occa- 
64 sions, but I just don’t recall what incident. 

Q After the fire in January or February, did 
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you go to Boker, that is, Boker-Dick? A He came to 
my home to look at the records there. 

Q Mr. Boker did? A Yes, the file cards and other 
records he discussed with my wife and Mr. Lyman. 

Q I am asking you if you ever went to Mr. Boker ’3 
office after the fire. A I don’t know. 

Q You would know if you had, wouldn’t you? A I 
may have been at his office, but I don’t recall offhand; I 
can’t remember every detail. 

Q It isn’t a question of detail. You know whether 
you ever went to the firm that prepared this statement 
that was filed with George Bunting. A Well, I don’t 
know, so I will answer the question no. 

Q You never did go there? Have you ever gone, in 
the three years or since December 30, 1947, to the present 
time, have you ever gone to Mr. Boker’s office? A To 
the present time? 

Q Yes. A I have been at the office, yes. 

65 Q When did you go there? A Just recently 
I have been in his office. 

Q Did he prepare your income tax return for the 
year 1947? A Yes. 

Q Did you go to his office at that time? A I think 
he talked with my wife and I. 

Q I am just asking you whether you went to his office 
at that time when he prepared your income tax return. 
A No, I didn’t. 

Q And you didn’t give him records, or figures, or 
books, or whatever it was that Mr. Boker prepared this 
statement from, Defendant’s Exhibit 1? A My wife 
kept all the records. 

Q I am asking you if you did. A Well, offhand, 
at that time I didn’t; she is the bookkeeper. 

Q Did you bring these books and records to Mr. 
Bober’s office at any time? A My wife did. She is 
the bookkeeper. 
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Q Did you do it yourself? A No. 

Q Did you tell Mr. Lyman that your books and rec¬ 
ords had been destroyed for 711 G Street, Northwest, 
and that you could not produce them? A Repeat that 
question. 

66 Q I said did you ever tell Mr. Lyman, your 
attorney here, whether or not the books and rec- 

ohrs at 711 G Street, Northwest, had been destroyed and 
that you could not produce them? A No. 

Q He didn’t know that they were destroyed, is that 
right? A He knew some of them were destroyed, the 
permanent books, but not the original detail that the 
books were made from were not destroyed. 

Q And did you know in the process of ascertaining 
what your loss might be that the General Adjustment 
Bureau had written to Mr. Lyman asking him to produce 
certain books, and that he made this answer: 

“We have made available to you all the pertinent in¬ 
formation in our possession pertaining to this claim. I 
can assure you that the assured kept no other detailed 
records than those exhibited to you and in order to ob¬ 
tain the supporting vouchers and other data it will be 
necessary to communicate with his sources of supply.” 

That was under date of June 10, 1948. Had Mr. Ly¬ 
man gotten in touch with you prior to the time relating 
to the various things that had been put in by George 
Bunting and Mr. Caplan? A I think he talked to me 
or my wife. 

67 Q Did you ever tell Mr. Lyman, when he asked 
you to produce certain records, that you wouldn’t 

produce them? A Absolutely not. 

• • • • 

Q Is it your testimony now, at this time, that you 
didn’t tell Mr. Lyman that the books had been destroyed 
in the fire and you couldn’t produce them? A Some 
of the books at the store, but we have the original 
sources from which the books were made out. 
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Q Now, you referred to a book which your wife kept 
Do you have that here? 

(A book was produced by Mr. Lyman.) 

MR. DOHERTY: You had better mark this as De¬ 
fendants Exhibit No. 2 for Identification. 

(A book produced by counsel for plaintiff was marked 
Defendants Exhibit No. 2 for Identification.) 

• • • • 

BY MR. DOHERTY: 

Q I will ask you to tell the Court what that is. A 
That is a book that my wife kept at home to determine 
just how the business was going on, at her own 
68 leisure time. 

Q Was that the book that was submitted to Mr. 
Boker of Boker-Dick for the purpose of making up th,ese 
records? A I can’t say; you will have to ask my wife 
that. 

Q Did you ever produce those books and give them to 
him? A My wife has taken care of all books and rec¬ 
ords. 

Q I am asking you whether you did. 

THE COURT: If you don’t know, say you don’t. 

THE WITNESS: No. 

BY MR. DOHERTY: 

Q Did you give this book to Mr. Lyman? A No, I 
didn’t. 

Q Have you ever been present when your wife’s depo¬ 
sition was taken, when she said she turned it over to 
you and she didn’t know what you did with them? A 
She was up there, I think, to Mr. Lyman’s. 

Q I mean you. A I haven’t seen the books, natu¬ 
rally; but whether she turned them over to Mr. Lyman— 

Q But when a demand was made upon you to produce 
certain books and records in order to comply with the 
terms of your policy, did you personally get these from 
your wife, Bernice, and bring them to Mr. Lyman, 
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69 or Mr. Boker, or did you not? A My wife took 
care of it 

Q Then your answer is that your wife brought these 
records to him? A She is the bookkeeper, she kept the 
books. 

THE COURT: The question is do you know whether 
she brought them to Mr. Lyman. 

THE WITNESS: I think she did. 

BY MR. DOHERTY: 

Q You think she did? A I think so. 

Q Now, there was some statement made by you in 
answer to a question by Mr. Lyman that the General 
Adjustment Bureau could not do anything toward the 
settlement of the claim until some Mr. Thomas came 
in? A That’s right. 

Q Who told you that? A Mr. Lyman. 

Q You never had any contact with Thomas. A I 
was kept informed as to progress at all times by Mr. 
Lyman. 

Q I am asking you whether you personally got such 
information from anybody connected with the Hartford 
Fire Insurance Company. A I can’t say offhand. Mr. 
Bunting may have told me personally, but I can’t be 
sure. 

70 Q How many times have you seen Mr. Bunt¬ 
ing? A I have seen him several times. 

Q In reference to this U and 0 loss? A At my 
home, and there might have been a time after that. 

Q Did he talk to you about this matter? A I can’t 
be sure. 

Q Did he ask you to produce any records? A As 
far as the records are concerned, the records are here. 
We have always tried to show you what records are here. 

Q Did Mr. Bunting ask you to produce any records, 
did he ask you personally? A No. 
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• • • • 

73 BY MR. DOHERTY: 

Q As I gather from your testimony now, Mr. 
Hillyard, you, yourself, personally at no time produced 
any books or records and gave them either to Mr. 
Caplan or the General Adjustment Bureau, is that right? 
A I was negotiating through my attorney, Mr. Lyman. 

Q You can answer that A I had the books and rec¬ 
ords in my hands and carried them to him. I don’t see 
that it makes any difference. They got them and they 
refused them. 

74 THE COURT: Did you exhibit to the repre¬ 
sentatives of the insurance company when they 

came to your house the records contained in the exhibit, 
what is the number? 

MR. LYMAN: Ten. 

THE COURT: Ten, and Defendant’s Exhibit for Iden¬ 
tification No. 2? 

THE WITNESS: Yes. 

THE COURT: Doesn’t that answer your question? 
BY MR. DOHERTY: 

Q You say you, yourself, you did that personally? 
A Yes, these records there, yes. 

Q And the book? A Well, the records which yon 
see on the table, they saw them. 

Q And this book, referring to Defendant’s Exhibit 2? 
A In other words, all the records that are here today, 
they seen them. 

Q I am asking you whether you personally did it. 
A I was there when they were looking at the records, 
yes. They were in the recreation room where we kept 
the records after the fire. 

Q And this was produced, Defendant’s Exhibit 2? A 
I just don’t recall; they were the records, whatever was 
there. 

THE COURT: As I understand it, you remem- 

75 ber seeing them examine the records contained in 
the books? 
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THE WITNESS: Yes, I did. I showed them to them 
myself. 

THE COURT: All right, but you don’t have any 
recollection as to the book? 

T H k WITNESS: This book was always there; I 
mean I know what records we have like cancelled checks 
and like that. They were all laid out for them to see. 
BY MR. DOHERTY: 

Q And this book was there? A I think so. 

Q Well, do you know? A We always had the rec¬ 
ords you have now. 

THE COURT: I think you have pursued it far 
enough. 

• • • • 

77 BY MR. LYMAN: 

Q I show you Plaintiffs’ Exhibit No. 11 for 
Identification and ask you if that is your signature? 
A That’s right. 

Q That is your 1946 tax return? A That’s right. 
Q Plaintiffs’ Exhibit 12, is this your signature? A 
That’s correct 

Q That is vour 1947 tax return? A That’s right. 

• • • • 

(Thereupon, income tax returns for 1946 and 1947 were 
by the Court received in evidence as Plaintiffs’ Exhibits 
11 and 12, respectively.) 

• • • • 

BY MR. LYMAN: 

Q I show you Defendant’s Exhibit 1; do you recall 
the figures after the words “less closing inveu- 

78 tory,” the figures $5,813.39? Do you see that? A 
Yes. 

Q “Inventory destroyed by fire” $4,500. Do you see 
that? A Yes. 

Q Isn’t it a fact that this was made up after the 
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contents loss was settled with the Hartford Fire Insur¬ 
ance Company? A That’s right. 

MB. DOHERTY: If the Court pleases, on direct ex¬ 
amination I referred to that and he said he didn’t know 
anything about this thing, he wasn’t there. 

MR. LYMAN: I have to just refresh his recollection. 

MR. DOHERTY: I showed it to him, I did it twice. 

• • • • 

Q Do you recall whether Mr. Bunting established 
what the loss in that case was ? A Yes. 

Q And do you recall whether this was the loss as 
computed by the Hartford Fire Insurance Company, 
yourself? A Yes. 

Q Just the loss of inventory destroyed by fire? A 
Yes, I remember this. 

• • • • 

79 Q And that was determined by the Hartford 
Fire Insurance Company, wasn’t it? A That’s 

right. 

Q And that is where that figure came from, the Hart¬ 
ford Fire Insurance Company? A That’s right. 

• • • • 

THE COURT: Just one question; I asked you twice 
or three times, Mr. Hillyard, about this Defendant’s 
Exhibit 1, and I asked you whether you knew where Mr. 
Boker got those figures from, and did you say you didn’t 
know? 

THE WITNESS: Well, Mr. Lyman refreshed my 
memory; I know these are figures on the inventory which 
was settled for practically $9,000. That I do know, but 
as far as the actual piece of paper I just can’t recall 
that offhand, but I can recall these certain moneys. 

MR. DOHERTY: Then let me ask you a question; 
I asked about these figures on Schedule “A”, and I 
asked you where Mr. Boker got those figures, and I asked 
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you if you produced the books, and you didn’t know any¬ 
thing about it. 

THE WITNESS: Probably my wife did. I told you 
once before that my wife kept the books and records. 
MR. DOHERTY: That is all. 

• • • • 

81 Mrs. Bernice HiUyard 

• • • • 

was called as a witness on behalf of the plaintiffs and, 
being first duly sworn, was examined and testified as 
follows: 


Direct Examination 

BY MR. LYMAN : 

• • • • 

Q You are the wife of Bernard B. Hillyard? A 
I am. 

Q And Fred Hillyard is your brother-in-law? A 
That’s right 

Q During the year 1947, do you recall a fire at 711 
G Street, at the optical store? A Yes. 

Q Now, prior to the fire were you keeping the books 
for 711 G Street? A I was. 

Q And just briefly tell the Court what sort of records 
you kept. A I kept all records of the daily business 
and all records of expenses. 

82 Q Now, after the fire occurred, at my request, 
did you turn over to me various records that you 
had? A I did. 

Q I show you Plaintiffs’ Exhibit 3 for Identification 
and ask if you turned over those and tell the Court 
what they are? A These are copies of the payroll that 
were sent in to the Government I turned these over to 
you. 
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THE COURT: What is that, payroll? 

MR. LYMAN: A payroll return. 

BY MR. LYMAN: 

Q Do you know what this is, Mrs. Hillyard, Plain¬ 
tiffs’ Exhibit 13? A Yes, I do. 

Q What is that? A That is the 1947 income tax 
return. 

• • • • 

Q Is that the one you filed? A No, it isn’t. 

• • • • 

83 Q I show you Plaintiffs’ Exhibit 14 for Identi¬ 
fication and ask you what that is? A That is the 

1947 income tax return. 

Q Is that the one you filed? A That’s right 
Q Now, attached to that is another tax return. Tell 
the Court what that is. A That is the income tax for 
the District of Columbia for 1947. 

Q Was that one filed? A That’s right. 

Q Did you turn that over to me? A That’s right. 

• • • • 

Q Mrs. Hillyard, will you describe what that is? A 
That is the unincorporated business franchise tax return 
for 1947. 

Q And you filed that? A Yes, sir. 

Q And you turned it over to me? A That’s right. 

• • • • 

84 Q I ask you to look over this sheaf of papers 
marked Plaintiffs’ Exhibit 16 for Identification; 

look through those and tell me what they are. A These 
are duplicate bills for merchandise. 

Q Those were obtained at my request? A That’s 
right. 

Q And you turned them over to me? A I did. 

Q I show you a book which has been marked De 
fendant’s Exhibit 2, and I want to ask you what that is. 
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A That is a book that I kept, a list of expenses and 
gross business during the year 1947. 

Q Will you open the book and look at the entries 
and tell me how those entries were made, and what they 
consist of? A In January here, they consist of insur¬ 
ance policies, there is printing, there is merchandise. 

Q Just roughly what are they? A Well, here is one, 
merchandise. 

Q What are those entries? I mean, does that 

85 pertain to the business? A This is business ex¬ 
penses. 

Do you have advertising expenses listed here? A Yes, 
the advertising expense is listed here as well. 

Q Are those advertising expenses supported by checks 
from G Street, or H, or tell us how that comes in there? 
A The advertising is paid through H Street checks, and 
in there are G Street checks. 

Q Is any part of it charged to G Street? A Yes, 
half of it. 

Q And this book was turned over to me right after 
the fire in December, 1947 ? A Bight. 

Q Do you know what these are, Plaintiffs’ Exhibit 
10? A That is the gross sales for 1947. 

THE COURT: You mean the tickets, the records? 

THE WITNESS: That is the records of the gross 
sales. 

• • • • 

Q Did there come a time when you computed the 
total of these tickets by an adding machine? A Yes, 
that’s right. 

Q Do you recall the circumstances under which it 
happened, and who was present, Mrs. Hillyard? 

86 A Yes. 

Q Tell the Court. A Well, the accountant, 
Mr. Boker was there, my husband was there, my brother- 
in-law was there, you were there, and myself, I was 
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there. 

Q And what did we do? A We took the cards and 
ran them off on the adding machine. 

Q How many times did we run them, do you know? 
A They were run for three times. 

Q Did we get different results each time? A The 
second time we got a different figure from the first 
time, so we ran them again to make sure what the figure 
was. 

Q I will ask you to examine this tape and ask you 
if that is the same total that we came to at the last 
running? A Yes, sir, that’s right. 

Q What is that total? A $44,136.55. 

Q And that is contained in Plaintiffs’ Exhibit 17 for 
Identification? A Right. 

Q And this was turned over to me? A That’s 
right. 

87 Q After the fire, after the second fire? A 
Right. 

• • • • 

Q I show you Plaintiffs’ Exhibit B for Identifica¬ 
tion, which is a group of summary sheets, and ask you 
who prepared this, if you know? A Mr. Boker. 

Q Who is Mr. Boker? A Mr. Boker is the account¬ 
ant. 

THE COURT: For whom? 

THE WITNESS: He prepared these for my husband. 

THE COURT: Accountant employed by you? 

THE WITNESS: Yes, sir, he was working for us. 

BY MR. LYMAN: 

Q He was employed by you? A To make this 
sheet up. 

Q And did you turn these various records over to 
Mr. Boker? A Yes, sir. 
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88 Q That was after the second fire! A Yes. 

Q Or during the negotiation on this U and 0 policy 
discussion? A That’s right. 

• • • • 

Q I will ask you to look into this envelope which con¬ 
tains bank statements for 1947, and certain checks— 

• • m • 

89 Q Tell us what they are. A These are can¬ 
celled checks of expenses for 1947. 

Q Now, is there any relation between the cancelled 
checks you are holding in your hand, expenses for 1947, 
and this book, Defendant’s Exhibit No. 2? A Yes, sir. 

Q What is the connection? A Part of these checks 
are listed there in that book. 

Q And you have additional checks in your lap in 
addition to Defendant’s Exhibit 2. What are those? A 
Those are expenses that are not listed in the book. 

MR. LYMAN: Plaintiffs’ Exhibit No. 20, for identifi¬ 
cation. 

Q I show you Plaintiffs’ Exhibit 20 and ask you if 

• • • • 

you know what it is? A Yes, I do. 

Q Tell the Court what it is. A This is a book my 
brother-in-law kept where he paid the salaries. 

Q Whose salaries? A The employees who had 
worked for us in 1947. 

Q WTiich store? A The G Street store. 

90 Q You were out of business at that time? A 
We were out of business during 1948, and this is 

a record of the money that was paid to them at that 
time. 

Q Was that paid in check or cash? A That was 
paid in cash. 

Q Whose handwriting is in the book? A My 
brother-in-law’s. 
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Q And that book was turned over to me from time 
to time as I requested it? A That’s right. 

• • • • 

Cross-Examination 

BY MB. DOHERTY: 

• • • • 

91 Q Did you ever have any dealings with Mr. 

Goodman concerning the settlement of the loss on 

premises 711 G Street? A My husband— 

Q I am asking you did you have anything to do with 
it. A He saw the records. 

Q Did you have anything to do with it at all? A 
The settling of the loss? No. 

Q Did you not talk to Mr. Goodman? A I have 
talked to Mr. Goodman, yes. 

Q Did you ever talk to Mr. Bunting or Mr. Caplan? 
A I have seen Mr. Caplan. 

Q I asked you if you ever talked to him. A Yes, 
I believe I have. 

Q Well, do you know? A I believe I have, yes. 

Q Now, after the fire—strike that. 

Prior to the fire you were keeping the books and 

92 records for the premises 711 G Street? A Yes. 

Q And were you doing it also for the H 
Street address? A No. 

Q And what happened to the books and records that 
you had at 711 G Street? A They were destroyed by 
fire. 

Q And did you tell anybody about that? A That 
the main records were destroyed by fire, the books? 

Q Yes. A I may have. 

Q Well, do you know whether you did or not? A If 
anybody had asked me I probably would have told them 
that they were. 
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Q Can you tell us who you ever told that the books 
were destroyed! A I probably told my accountant, Mr. 
Boker, and Mr. Lyman, our attorney. 

Q It isn’t probabilities, but what you did. 

THE COURT: Give us your best recollection. 

THE WITNESS: To the best of my recollection, I 
think I did, yes. 

BY MR. DOHERTY: 

Q Is it your testimony that this book that is referred 
to, Defendant’s Exhibit 2, which you have iden- 

93 titled, was one of the records that you turned over 
to them! A That I turned over to them, yes. 

Q You turned it over to Mr. Lyman yourself, per¬ 
sonally! A That’s right. 

Q And these are the records that you have referred 
to here; did you also do it! A That’s right. 

Q Or did your husband do it! Do you know whether 
he did or you did! A I said I am quite sure I did. 

Q Were you ever present in Mr. Lyman’s office in 
1948 about the question of profit and loss that was to be 
filed on the U and 0! A No, I don’t believe so. 

Q Were you ever present when Mr. Goodman told 
your husband and Mr. Lyman that those records were 
not sufficient upon which to base any statement to the 
General Adjustment Company as to the loss! A No, I 
wasn’t 

Q Did you ever go to the office of the General Ad¬ 
justment Bureau at any time with reference to the fire 
loss! A Yes, I have been. 

Q And did you confer with anybody at all concerning 
it! A No, I was just there. 

94 Q And who was representing your husband at 
that time! A At what time! 

Q At the time you went—how many times did you 
go to the General Adjustment! A I was there two or 
three times. 
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Q Were you there by yourself on any of those times? 
A No. 

Q Who was there with you? A My husband. 

Q And who else? A Our attorney, Mr. Lyman. 

Q And was Mr. Goodman there any time? A He 
was there one time. 

Q Now, when did you turn over these checks that 
you have referred to? A Right after the fire, when I 
gave Mr. Lyman all of the other things. 

Q And they were turned over to Mr. Lyman? A 
That’s right. 

• • • • 

Q Did Mr. Lyman ever tell you that he had received 
letters from Mr. Bunting, and also from Mr. Cap- 
95 lan, asking him to produce certain records to sup¬ 
port this statement that was prepared and filed 
on your husband’s behalf? I am referring to Defendant’s 
Exhibit No. 1. Have you ever seen Defendant’s Ex¬ 
hibit No. 1? A Yes, sir, I have seen it. 

Q And do you know where Mr. Boker got the infor¬ 
mation to prepare that record? A I think he got some 
of those from schedules that Mr. Goodman drew up, and 
the insurance company drew up, and also from checks 
and information that I could give him. 

Q Did you prepare those checks? Did you bring 
those checks in to Mr. Boker? A Mr. Boker had them, 
yes. 

Q Were you present when his deposition was taken 
not so long ago? A No. 

Q Did yon know that Mr. Boker stated that he didn’t 
have those records? A Well, he had. 

Q He said the only information he had gotten was 
something that was given to him by your husband. A 
Well, maybe he presumed they came to my husband. 

Q Now, in reference to this matter of the books, on 
February 2, 1951, your deposition was taken in the case 
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of Goodman, Gable, and Gould versus Bernard 

96 B. Hillvard, and on page 5 you were asked this 
question referring to the book, a notebook, a record 

that you had made for December, I mean for the year 
1947, and you were asked: 

“Question: Now, have you got that book now?” 

And your answer was: 

“No, I don’t 

“Question: Where did you last see that book? 
“Answer: That book was destroyed in the fire. 
“Question: When did you first make that known? 
“Answer: As soon as there was a fire. 

“Question: To whom did you tell that the book was 
destroyed? 

“Answer: Well, anyone who was interested, I pre¬ 
sume. 

“Question: Can you tell me the names of any persons 
you ever told that book was destroyed? 

“ Answer: My husband. 

“Question: Other than your husband did you ever tell 
that to anybody? 

“Answer: No, there was no one interested.” 

Were those questions put to you and those answers 
given? A Not in regard to this book, no, in regard 
to the book at the office. 

Q Were questions asked about this book? A The 
last book? 

97 Q The book that was in use during the month 
of December, 1947. 

MR. LYMAN: Your Honor, just to shorten the pro¬ 
ceeding, was this deposition taken in this case? 

MR. DOHERTY: No, it was not, but it was taken 
under oath. 

MR. LYMAN: It is an entirely different case pertain¬ 
ing to different issues: before it can be used— 

THE COURT: If it impeaches in any way; I haven’t 
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seen anything that impeaches it 

MR. LYMAN: I haven’t either. 

THE CX)URT: The only question is were those ques¬ 
tions asked and did she give those answers. 

MR. DOHERTY: She has already testified here today 
that she told Mr. Lyman about it, and in this signed 
statement she said she never told anybody but her hus¬ 
band. 

THE WITNESS: I said anybody who was interested, 
didn’t I? 

BY MR. DOHERTY: 

Q Other than your husband, did you ever tell that 
to anybody? A No, there was no one interested. 

Q Did you tell that to anybody other than your hus¬ 
band? A At the time of the fire? 

Q At any time up to the time your deposition was 
taken on February 2, 1951. A Everyone knows 
98 that the records at the office were burned. 

Q I asked you if you told anyone besides your 
husband. A I will say yes. 

Q Who did you tell? A Anyone who could have 
asked me. 

Q But on February 2, 1951, you said you told no one 
but your husband. A I probably didn’t. He was the 
one—if anyone asked about the records he was the one 
who could say they were destroyed. As a matter of 
fact, that deposition I didn’t even sign. 

Q Is that untrue, that statement untrue? Did you 
make such a question and answer? A The way Mr. 
Canfield was hollering and shouting at me, I don’t know 
what he was asking. 

Q You were avoiding your— A (Interposing) 
That is why I didn’t sign the deposition. 

Q So you turned over these books and records to 
Mr. Lyman? A That’s right. 

Q You turned them over personally? A That’s 
right. 
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Q And it was not your husband who turned them 
over? A No, he was there, he was present 

99 Q Where was he present? A In our home. 

Q When all these books were turned over? A 
That’s right. 

Q You didn’t say on direct examination that you 
brought them to Mr. Lyman’s office yourself? A I 
did not 

Q Didn’t you say you brought them to his office? 
A I did not. I said I gave them to Mr. Lyman. 

Q Isn’t it a fact that on previous occasions you said 
you turned them over to your husband, and that you 
didn’t give them to anybody else? A That I turned 
them over to my husband? 

Q Yes. A No, I didn’t say that I turned them over 
to my husband. 

Q Did you, on February 2, 1951, in answer to some 
questions that were put to you by Mr. Canfield, make 
the following answers, referring to the book and certain 
records? I will start with page 28, by Mr. Canfield: 

1 ‘Question: Why didn’t you produce the records for 
1947?” 

You were subpoenaed to bring in certain records, 
weren’t you? A Yes. 

Q “Why didn’t you produce the records for 1947?” 

“Answer: I didn’t have the records for 1947. 

100 “Question: Where are the prescription records? 

“Answer: Prescription records? 

“Question: Yes, for ’47, that were in the metal safe 
that were saved. 

“Answer: I don’t have those either. 

“Question: Where are they? 

“Answer: Mr. Lyman has all the records. I don’t 
have any records. They are not my records. They don’t 
belong to me. They never belonged to me. They are 
my husband’s records, and I turned them over to Mr. 
Lyman.” 
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Did lie tnra them over or you? A I gave them to 
Air. Lyman. 

Q Now, on page 29, the question was put to you by 
Mr. Canfield: 

“Now, what records does Mr. Lyman have? 

* 4 Answer: All that my husband turned over to him. 

“Question: And what are they? 

“Answer: You had better ask my husband. 

“Question: I am asking you. 

"Answer: Well, I couldn’t tell what my husband did.” 

Did you give those answers to those questions? A It 
is not my business to give out information that he got 
from others. 

THE COURT: No, answer the question. Did you 
give those answers? 

101 THE WITNESS: Will you read that again? 

BY ME. DOHERTY: 

Q “By Mr. Canfield: Now, what records does Mr. 
Lyman have? 

“Answer: All that my husband turned over to him.” 

A That’s right. 

Q “And what are they? 

“Answer: You had better ask my husband. 

“Question: I am asking you. 

“Answer: Well, I couldn’t tell you what my husband 
did.” 

Did you make those answers to those questions? A 
I probably did. 

Q Well, do you know whether you did, or not? A 
If it says that. 

Q Is there any question about what I am reading 
here? A As I stated before, the way Mr. Canfield was 
shouting, I didn’t know what he was talking about half 
of the time. 
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THE COURT: That isn’t the question before me. The 
only question is whether you made those answers. If 
you don’t remember, say you don’t remember. 

THE WITNESS: Well, I will say I don’t remember 
them now. 

THE COURT: There is no question about 

102 whether Mr. Doherty read correctly. 

• • • • 

MR. DOHERTY: She was asked the same thing 
there—on page 90 of that same record, on February 2, 
1951, page 89: 

“Did you see any books or records today before you 
came up heret 

“Answer: No. 

‘‘Question: When was the last time you saw the books 
and records in Mr. Lyman’s custody? 

“Answer: The last time was way before my husband 
gave them to him. 

“Question: When was that? 

“Answer: Well, it has been, as I told you, over two 
years ago. 

103 “Question: With reference to the fire, was it 
immediately after the fire? 

“Answer: Well, it was a little while after the fire; 
we had to get these things together. 

“Question: Was it a week or two weeks or a month? 

“Answer: It was probably longer than that. It was 
probably a month. As I said, we had to send away to 
get duplicate bills. 

“Question: Could it have been a couple of months? 

“Answer: A couple of months? I turned them over 
to my husband and my husband in turn turned them 
over to Mr. Lyman. 

“Question: And Mr. Lyman is now custodian of them? 

“Answer: He has the books.” 

BY MR. DOHERTY: 
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Q Were those questions put to you and those answers 
made by you? A Yes. 

Q They were? A Yes. 

Q Then who turned the books over to Mr. Lyman, 
whatever books there were? A Mr. Lyman got the 
books that were home. I got them out. My husband 
was present at the time. They were his books. Mr. 
Canfield was more interested in whether they were 

104 his books, too, I think. 

Q Were all of the moneys taken in in the busi¬ 
ness and put in the books there, put in a bank account? 
A Just about; no, not necessarily all of it. 

Q What is that? A No, not all of it. 

Q What part of it was put in there? A If you will 
show me my bank statements. 

Q Do you know of your own knowledge whether a 
certain part of it was? A No. 

Q Or whether half of it was put in? A No. 

Q Don’t have any idea? A No, I don’t. I would 
have to look at the record to see. 

Q I will hand you Defendant’s Exhibit No. 2 for 
Identification and ask you to identify that book. A This 
is a memorandum book that I kept at home, my book. 

Q And what is that, a memorandum of the business? 
A That’s right, just to know how business was standing. 
Q Was that about the same as the books that you kept 
at the store? A Well, similar. 

105 Q You kept both of them? A Kept what? 

Q You kept this book and the book at the store? 

A Yes. 

Q And you say this book was similar to that? A 
That’s right. 

Q Was that turned over to Mr. Lyman at the same 
time all the rest of them were turned over? A That’s 
right. 

Q At the same time these things were turned over, 
too? A That’s right. 
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Q And I am referring now to the prescription cards, 
prescription records, Plaintiffs * Exhibit 10, is that right? 
A Yes, I answered it. 

Q The very same time? A Yes. 

Q Did Mr. Boker have that book in his possession 
at the time he prepared this statement? A I am quite 
sure he did. 

Q I am referring to Defendants Exhibit 1; do yon 
know whether he did, or not? A I said I am quite 
sure he did. 

• • • • 

Q Did yon ever show that book to Mr. Good- 

106 man? A Yes, sir; Mr. Goodman saw this. 

Q Yon are certain of that, too? A Yes, sir; 
I am sore he did. 

Q Who else saw that book? A Mr. Lyman, Mr. 
Boker, my hnsband, Mr. Goodman; anyone else that 
wonld be interested as far as fire losses. 

Q Have yon any idea when Plaintiffs’ Exhibit 10 was 
shown to Mr. Banting or Mr. Caplan? A I don’t know 
the date. 

• • • • 

Q Was it in May, 1948? A Oh, it wasn’t that long. 
Q Well, give me an idea, then. A I wonld say a 
conple of months after the fire. 

Q Now, referring back again to Defendant’s Exhibit 2 
for Identification, did yon keep that book daily? 

• • • • 

A No, sir, this is not a daily book; of coarse 
not. 

107 Q When wonld yon pat those statements in 
there? A I wonld get my checks ont and pat 

them in. As yon see, there is nothing in this book except 
checks. 

Q I didn’t ask yon that. I am asking yon when yon 
made those entries. A Well, this is Jannary (indicat¬ 
ing) ; at the end of Jannary. 
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Q January, 1947? A January, 1947. At the end of 
January I would take my bank statement and list the 
expenses there. That is what this book is, so that I 
can keep it, so that any time my husband would ask me 
what did we pay for such-and-such last month, I would 
have a record of it. 

Q That was January, February, March, April, May, 
June, July, August, September, October, November and 
December? A That’s right 

Q And each month you made those records? A 
That’s right. 

Q Isn’t it a fact, Mrs. Hillyard, that that book whs 
not prepared until after the fire in January, 1948? A 
That is not so. 

Q When you were called upon—there is nothing to 
laugh about, Mr. Hillyard. A This book is nothing ex¬ 
cept what my checks are. That is all this is, what the 
cancelled checks are. 

108 Q In February, 1948, wasn’t Mr. Lyman asked 
for certain books which were referred to, and 
Mr. Bunting and Mr. Goodman were told that you had 
the books, and didn’t Mr. Goodman come out to the 
house for the books and you said you had no such 
books? A When was it? In ’48, you say? 

Q In 1948. A No, not that I know of. 

Q Where did you buy that book? A This? I think 
it is a dime store book. 

Q Did you buy it? ' A I may have or I may not. 

Q Well, you know whether you bought it or didn’t, 
don’t you? A Not necessarily. I often send the porter 
out for a book; often I send tike children for something. 

Q Isn’t it a fact that you bought this book at the 
G. C. Murphy Company? A I said it was bought at 
the dime store. 

Q After January 1, 1948? A No. 

Q What is that? A No. 
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Q There is no question abont that? A No. 

109 MR. DOHERTY: If Yonr Honor please, so 
there won’t be any question until our case goes 
in, I want this book impounded in the custody of the 
Court 

THE COURT: Very well. 

BY MR. DOHERTY: 

Q Was your brother-in-law Fred Hillyard ever given 
any moneys from the profit of the business at 711 G 
Street? A No. 

Q Did you share the profits in that business? A 
My husband takes care of me. 

Q I asked you if you shared any profits. A Natu¬ 
rally I shared. 

Q Was the money kept by you or was it turned over 
to your husband? A No, I kept the money, kept the 
books. 

Q Where did you keep the money. A We had a 
safe. I used to keep money in the safe and pay our 
expenses with it. 

• • • • 

111 George D. Bmdvnq 

was called as a witness on behalf of the plaintiffs and, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination 

BY MR. LYMAN: 

• • • • 

Q And your occupation, sir. 

• • • • 

THE WITNESS: I am an insurance adjuster with 
the General Adjustment Bureau. 
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BY MR. LYMAN : 

Q And in that capacity yon represent the Hartford 
Fire Insurance Company in this case, do you not? A 
Well, the Bureau does, and I am employed at the Bureau 
handling the cases. 

• • • • 

Q Now, Mr. Bunting, you and I have had many con¬ 
versations regarding settlement of this matter, 

112 haven’t we? A We have had a few conversations, 
yes. 

Q There were quite a few, weren’t there? A Yes, 
sir. 

Q I visited your office on several occasions during 
the period of December 30, 1947, until late in November, 
1948, prior to the filing of this suit, isn’t that correct? 
A I don’t know, Mr. Lyman, whether you visited our 
offices in connection with the business interruption loss 
in December, or not, but you have been in the office 
several times about the matter. 

Q About the business interruption loss? A Yes. 

Q And you came to my office on several occasions? 
A I wouldn’t say several occasions, Mr. Lyman. I think 
I was in your office at least on one occasion. 

Q Can you recall the time that you took me and your 
accountant, Mr. Caplan, in your automobile, a new De- 
Soto, as I recall it, to Mr. Hillyard’s house? A I do. 

Q And we examined, or we got a certain filing cabi¬ 
net? A Yes. 

Q Do you recall whether Plaintiffs’ Exhibit 10, which 
is this box that I am showing you, were those the cards 
that you saw in the filing cabinet? A Mr. Lyman, 

113 I don’t know that I can identify the particular 
cards. 

Q Can you examine a few of them? A There was 
a filing cabinet, as I remember, that held cards similar 
to these. 
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Q There is no doubt in your mind? A And maybe 
these are the same cards, I don’t know. 

Q And what did you do when you looked at the cards, 
do you recall? A No, I think we were going to have 
Mr. Caplan, the accountant, go over these cards. 

Q Did you pick one up and smell it? A Did I? I 
don’t know whether I did or not. 

Q Were you satisfied at the time that they were 
record cards of the optical business that came from the 
Hillyard Optical Company, regardless of date, were you 
satisfied that they were a record of that store? A I 
thought they were. 

Q So at that time you were satisfied that the sales 
of the Hillyard Optical Company was contained in cards 
of this sort? A I understood that they were cards rep¬ 
resenting ; that they were prescription cards. 

Q And that they represented what? A Probably 
represented sales. 

Q Was there any doubt in your mind at that 
114 time? A Mr. Lyman, I didn’t go into enough 
detail about it, but I think the arrangement at 
that time was to havg Mr. Caplan examine those. 

Q Did you question whether or not they were what 
they represented to be, gross sales for that particular 
period? A I don’t recall that I did question it. 

Q Have you ever questioned it? A I don’t mean by 
that that there may not have been cards in there other 
than for the one year. I said that I understood that 
that was an accumulation of prescription cards repre¬ 
senting sales. 

Q Now, have you ever expressed yourself that these 
were anything but evidence of gross sales? A I don’t 
know that I did, but— 

Q (Interposing) Have you ever—pardon me, go 
ahead. A (Continuing) But I understood that there 
were two locations of the Hillyard Optical Company and, 
of course, I had no way of telling whether those are a 
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I combination of the two locations, or partly so, or whether 
they all belonged to one location. 

Q Did yon question it at the time? A I don’t recall 
that I did. 

Q Now, these were made available to your accountant, 
Mr. Caplan, were they not? A I understand that they 
were. 

115 Q There was a definite arrangement in Mr. 
Hillyard’s recreation room that day, was there 

not? A I believe that is correct. 

Q Do you have any knowledge whether Mr. Caplan 
availed himself of any opportunity to examine these 
cards? A I have no personal knowledge of it, although 
I understand that he did either go over the cards. I 
think there was a tape run off, I think, by Mr. or Mrs. 
Hillyard, and then I believe Mr. Caplan did go over 
the cards. 

Q Do you know whether he went through the cards 
or whether he just went at random? A No, I don’t, 
Mr. Lyman. 

Q Mr. Caplan made a subsequent visit to Hillyard’s 
house; is that your information? A I would only have 
to suppose that he did; I believe he did. 

• t • # 

Q Has your company at any time denied liability in 
this case? A No. 

Q Have you with me? A Not to my knowledge. 

116 Q Is there any correspondence between the 
General Adjustment Bureau and the Hartford Fire 

Insurance Company which I asked your principal to 
bring down today, which would indicate that the insur¬ 
ance company did not pay this policy because of fraud 
or any other reason? A Not to my knowledge. 

Q Have you been instructed by anyone verbally not 
to pay this policy prior to the filing of this suit? A 
Well, I don’t know whether I quite follow you, or not, 
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no, but in the first place I don’t pay the loss. It is my 
job to try to determine the accuracy of the loss and to 
report to the company, but I have never been instructed 
to deny liability. 

Q Up until the time the suit was filed you were still 
open for negotiations, is that correct? A Yes. 

• • • • 

Q Do you recall that provision in the policy 

117 that suit must be filed within one year from the 
date— A (Interposing) From the date of loss. 

Q (Continuing) —That the catastrophe occurs. A 
That’s right. 

Q And do you recall my statement to you about No¬ 
vember, 1948, that we were getting near the end of our 
period prior to filing suit? Do you recall my telling 
you that in your office? A I suspect you probably 
did, Mr. Lyman. 

• • • • 

Q Did there come a time when I turned over to you 
certain records I had in my possession? Do you recall 
that? A Some records came into my possession, Mr. 
Lyman, but I don’t recall whether they came directly from 
you or from Mr. Caplan. 

• • • • 

Q Do you recall this book, Mr. Bunting? 

THE COURT: That is Defendant’s Exhibit 2 for 
identification. 

118 MR. LYMAN: Defendant’s Inhibit No. 2 for 
Identification. 

THE WITNESS: Yes, I believe this is the book I 
have seen. 

THE COURT: You say that was turned over to you 
by the plaintiffs? 

THE WITNESS: I believe it came to me from Mr. 
Caplan. 


82 A 


THE COURT: Very well. 

THE WITNESS: I don’t recall whether it came di¬ 
rectly from Mr. Lyman, but I believe from Mr. Caplan. 
THE COURT: Do yon offer it in evidence? 

MR. LYMAN: It has been identified. We would like 
to offer it in evidence. It is Defendant’s Exhibit 2; it 
will be Plaintiffs’ Exhibit No. 21 in evidence. 

• • • • 

BY MR. LYMAN: 

Q Now, I show yon Plaintiffs’ Exhibit 18 for Identi¬ 
fication, a sheaf of papers, and ask yon if yon have ever 
had that in your possession? A I don’t remember look¬ 
ing at it 

Q Perhaps I can refresh your recollection. 

Will yon mark this Plaintiffs’ Exhibit 22, please? 

• • • • 

119 BY MR. LYMAN: 

Q Can yon refresh your recollection from that? 
A I may have seen it, but I don’t remember it in this 
detail. 

• • • • 

We offer 22 in evidence, Your Honor, as a letter re¬ 
ceived from Mr. George Bunting, who represents 

120 the defendant, indicating that he received a sheaf 
of summary sheets. 

MR. DOHERTY: He isn’t questioning the fact, if 
Your Honor please, that he had these in his possession; 
it is a question whether he went over them, or not 
THE COURT: I thought he had no recollection of 
them at all. 

THE WITNESS: I couldn’t definitely identify those, 
Your Honor. 

MR. LYMAN: Then I will offer that letter in evi¬ 
dence, Your Honor, to support my later contention. 

• • • • 






83 A 


(Letter dated May 26, 1948, from G. D. Bunting to 
Joseph J. Lyman was by the Court received in evidence 
as Plaintiff s’ Exhibit No. 22.) 

BY MR. LYMAN: 

Q Were there any papers in here? You recall I in¬ 
vited your attention specifically to a sheet marked as 
Payroll 1947 ? A There were some papers I had in my 
possession in addition to that pack. Whether these were 
the ones, or not, I don’t know. 

Q What, as you recall, were those papers in 
121 your possession? A Something similar to this 
paper here, Mr. Lyman. 

Q Does that look like the paper you are now trying 
to remember? A It was a paper similar to that, as I 
remember. 

Q Did you make a record of it? A I had some 
things photostated, yes. 

Q Do you have those photostats? A I don’t have 
them. 

Q Is it your testimony that you recall nothing in 
that folder that was given to you? A Not definitely, 
Mr. Lyman. As I recall I photostated, or I had made 
photostats of records that were given to me. 

Q And you don’t have those photostats here? A I 
don’t have them. 

MR. LYMAN: Mr. Doherty, do you have them? 

MR. DOHERTY: Yes, I have them. 

MR. LYMAN: May I have them, please? 

(Papers requested were produced by counsel for de¬ 
fendant.) 

MR. DOHERTY: Your Honor, may I ask a question 
so as to clear it up? I know Your Honor is confused 
about the situation. 

What did you do with the books and records you had? 
Who did you turn them over to? 

THE WITNESS: Whatever I had were taken up to 
Mr. Lyman. 
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MR. DOHERTY: And prior to that time who 

122 was working on them? 

THE WITNESS: Mr. Caplan; I believe they 
came into my possession throngh Mr. Caplan. 

MR. DOHERTY: Yon didn’t work on them yourself 
to get the figures off? 

THE WITNESS: No. 

MR. LYMAN: Your Honor, I suggest Mr. Doherty 
defer his examination because I am trying to establish 
something. 

THE COURT: Sustained. 

BY MR. LYMAN: 

Q I ask you to examine this and these photostats 
and compare them and see if they refresh your recollec¬ 
tion as to whether you saw Plaintiffs’ Exhibit 18. A 
Yes, these photostats seem to be of those, so I undoubt¬ 
edly had those in my possession. 

THE COURT: Now, it is your recollection that you 
did? 

THE WITNESS: That is right. 

MR. LYMAN: I would like to offer 18 in evidence. 
MR. DOHERTY: We have no objection. 

THE COURT: Thirty thousand soldiers marched up 
the hill and now we are marching down again. 

• • • • 

MR. DOHERTY: I was going to offer them through 
Mr. Caplan. I didn’t know Mr. Bunting had them. 

123 (Thereupon, folder containing summary sheets 
and covering letter were by the Court received in 

evidence as Plaintiffs’ Exhibit No. 18.) 

• • # • 

Q Did you ever see Mr. Caplan’s report? A No. 
Q Do you have it with you? A No, sir. 

MR. LYMAN: Mr. Doherty, do you have it? 
see it? 


May I 
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THE COURT: When you say you don’t have it with 
yon, do you mean you turned it over to Mr. Doherty? 

THE WITNESS: I turned over to him most every¬ 
thing we had. 

THE COURT: Didn’t you have a brief case when you 
came down here? 

THE WITNESS: Yes. 

THE COURT: Did you turn the contents of that brief 
case over to him? 

THE WITNESS: I turned over some of them. 

124 THE COURT: Did you turn some of it over 
to him? 

THE WITNESS: Yes. 

THE COURT: Hereafter if the question is asked you 
and you say you don’t have it with you, and Mr. Doherty 
has it, say so. 

MR. DOHERTY: I went out and got the records when 
you told me to do it. I have had this particular record 
for the past, at least two months. 

THE COURT: The conduct of this case isn’t what 
I think it should be. 

• • • • 

BY MR. LYMAN: 

Q I will show you Plaintiffs’ Exhibit 16 and ask you 
if you were handed those at any time either by myself 
or Mr. Caplan. Did they come through your office? 
A I think I have seen these before, Mr. Lyman. 

Q And they are duplicate copies of bills? A I be¬ 
lieve so. 

• • • • 

125 (Thereupon, papers referred to as duplicate bills 
were by the Court received in evidence as Plain¬ 
tiffs’ Exhibit No. 16.) 

BY MR. LYMAN: 

Q I show you Plaintiffs’ Exhibit 3 for Identification 


86 A 


and ask yon whether or not these were turned over to 
you. 

ME. DOHERTY: Of course, I assume they are going 
in as something shown to Mr. Bunting, or that he has 
seen them. 

THE COURT: All right, your position has been made 
clear. 

THE WITNESS: I think perhaps I have seen those. 

• • • • 

(Thereupon, papers heretofore identified as payroll 
records were by the Court received in evidence as Plain¬ 
tiffs’ Exhibit No. 3.) 

• • • • 

126 Q Now, Mr. Bunting, the proofs of loss in 
this case were sent through your office, were they 

not, with respect to this policy? A I believe the proof 
of loss was mailed directly to the company, Mr. Lyman. 
Are you referring to the proof of loss Mr. Goodman filed 
originally? 

Q That is correct. A I believe it was sent direct 
to the home office and then sent back to our office by the 
company. 

Q I show you Plaintiffs’ Exhibit 6 for Identification, 
and ask you if that is what they call the proof of loss 
that you received? A Yes. 

Q And the date on that is February 24, 1948? A 
That is correct. 

• • • • 

127 (Thereupon, sworn statement in proof of loss 
was received in evidence as Plaintiffs’ Exhibit 

No. 6.) 

BY MR. LYMAN: 

Q Now, Mr. Bunting, at the time the fire broke out 
in December, 1947, you and I had begun some negotia¬ 
tions under this business interruption loss, had we not? 
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• • • • 

THE WITNESS: Yes. 

• • • • 

Q On this U and 0 policy? A I think we had some 
discussion on it, yes. 

128 Q Do yon recall a second fire that took place 
while we were negotiating? A Yes, I recall a 

second fire. 

Q And do yon recall discussing the proof of loss in 
that case? A Yon mean with respect to the business 
interruption? 

Q That’s right. A I don’t recall, we probably did. 
Q Do you recall that you had called to my attention 
that the U and 0 policy was still in force and had not 
been cancelled by the company? A I do not recall hav¬ 
ing made the statement that it was still in force. 

Q It was still in force, wasn’t it? A So far as I 
know. 

Q You found nothing to the contrary? A I had 
heard nothing to indicate it had been cancelled. 

• • • • 

129 BY MR. LYMAN: 

Q Do you recall, Mr. Bunting, receiving these 
in your office on November 17, 1948, Plaintiffs’ Exhibit 
7? A I don’t believe I have ever seen this before, Mr. 
Lyman. 

Q Did you examine the back of it? A Yes, it has 
our company’s bureau adjustment stamp on it. 

Q Is that your name? A Yes, but the name has 
since been changed. It is now General Adjustment Bu¬ 
reau, but I think that came into our office when I was 
away. 

• • • • 

BY MR. LYMAN: 

Q Now, Mr. Bunting, this proof of loss is nothing 
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more than a claim form, isn’t that so, a claim? 

MR. DOHERTY: It speaks for itself. 

THE COURT: Sustained. 

• • • • 

Q There was no objection made to this proof 
130 of loss at any time by your company, was there? 

• • • • 

132 A I don’t recall. 

Q Mr. Davis was requested to bring any docu¬ 
ments between the Hartford Fire Insurance Company 
and the Adjustment Bureau with reference to whether 
your office had been instructed not to pay off on this 
policy. Are you aware of that? A I don’t know that 
I quite understand you. 

Q Are you aware of the fact that the subpoena read 
that Mr. Davis was to bring all correspondence between 
your company, General Adjustment Bureau, and the 
Hartford Fire Insurance Company regarding this U and 
0 loss? A I believe so. 

Q Do you have any correspondence of that kind be¬ 
tween the two of you? A I turned that file over to Mr. 
Doherty. 

Q Did you read the correspondence before you 

133 came down? A Yes, I ran through it rather hur¬ 
riedly. 

O Do von recall anything in any of the letters which 
would indicate that the proofs of loss were improper? 
A I don’t believe so. 

MR. LYMAN: Mr. Doherty, do you have any such 
letter? 

• • • . • 

MR. DOHERTY: I don’t know of any correspondence 
until the suit was filed, and right then and there that 
was the end of it. 

THE COURT: What mystifies me is that there has 
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been a fire and some loss, and I haven’t heard it said 
that the company wonld pay anything, or that the plain¬ 
tiffs would take any sum of money. Has there been any 
offer at all? 

MR. LYMAN: Yes, we have filed for $19,000. Of 
course, a settlement can be made, but there were 

134 things that were so far apart. 

THE COURT: I am willing to give you an op¬ 
portunity to discusss it now. 

Are you willing to discuss it? 

MR. DOHERTY: No. 

MR. LYMAN: We are ready to sit down and discuss 
it any time. 

MR. DOHERTY: As I told you, we have spent a lot 
of money and time and we have tried to talk to Mr. 
Lyman; we will go ahead. 

THE COURT: Very well, it is not my time you are 
wasting. 

• • • • 

Q Mr. Bunting, you are aware that Hartford Fire 
Insurance Company had a policy on contents of 711 G 
Street, is that correct? A Yes. 

Q And that was settled in your office, isn’t that true? 

A I handled the loss, yes. 

• • • • 

Q I show you Plaintiffs’ Exhibit 23 and ask you if • 
you recognize that? A I do. I know what it is. 

135 I don’t know if I have ever seen that policy before. 

Q That is a Hartford policy? A Yes. 

Q It is on 711 G Street? 

MR. DOHERTY: It is offered in evidence and I 
didn’t object to it. It is in. 

• • • • 

Q On the basis of that policy, Mr. Bunting, a settle¬ 

ment was made in the amount of $8,932.42? 
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MR. DOHERTY: I don’t think a settlement has any¬ 
thing to do. If Your Honor please, the case was pre¬ 
sented the same as this one was, a separate and distinct 
transaction. 

THE COURT: One of your positions, as I under¬ 
stand you, is that there was some fraud, and I didn’t 
understand that the policies issued to Bernard B. Hall- 
yard and Frederick C. Hillyard, trading as the Hillyard 
Optical Company, and I presume because of your posi¬ 
tion he is offering it to show you did not raise any ques¬ 
tion on a previous policy. 

MR. DOHERTY: When you come into a court of 
law you are entitled to raise any defense you may have? 

THE COURT: Of course it is, but it shows in the 
course of business— 

MR. DOHERTY: It is very seldom an insurance 
company is ever sued. They always make an effort to 
compromise the case. 

THE COURT: I am amazed at this case; I am 

136 more amazed about it as we go along. 

• • • • 

137 Q You do recall that the loss on the contents 
was paid off in May, $8,942.32? A I have no 

personal knowledge of it, but I am reasonably certain 
that it was. The draft doesn’t pass through our office, 
• is not paid by our office. 

MR. DOHERTY: That loss has been paid, and any 
others for anything that happened, we paid. 

THE COURT: I thought we had a check offered in 
evidence payable to the two individuals. 

MR. LYMAN: May I have those two exhibits that you 
have called fraudulent? 

THE COURT: I haven’t called anything fraudulent 
yet. 
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Q I show you Defendant’s Exhibit 1 for Identifica¬ 
tion and ask you if you have ever seen it. A I think so. 

Q When and where did you see it? A I t hink , as 
a matter of fact, that probably a part of those 

138 are in those photostats. 

Q That is correct. Now, I want you to examine 
this figure here, $5,819.39, that is opposite the designa¬ 
tion “Closing Inventory,” is that right? A That’s 
right 

Q And in determining this contents loss, what did 
you determine the stock to be in his place at that time? 
A I think that that perhaps is the figure. 

Q Next “Inventory Destroyed By Fire” and you have 
the figure here $4,500. Do you feel that about that much 
was destroyed from your investigation, do you recall? 
A Well, Mr. Lyman, that policy, as I remember it, cov¬ 
ered both stock and fixtures. 

Q We are talking about inventory now. A That 
policy covered blank stock and fixtures. I feel the figures 
were determined on that basis. I think the five thousand 
and whatever it is there, $5,813.39, I think was what the 
stock loss was determined to be. 

Q No, it states here the “Closing Inventory.” A 
That is closing inventory on the stock. 

Q Now, a certain amount of that was destroyed, is 
that right, and some was useable? A It was pretty 
badly damaged. 

Q But all of it was not destroyed? A No, I think 
some part of it could be used. 

139 Q That’s right, so you had another inventory, 
$4,500, Inventory Destroyed by Fire. Would that 

be approximately, being a round figure, would that be 
approximately the amount of $5,813 that was destroyed, 
as you recall it? A I don’t know, Mr. Lyman. I don’t 
have any recollection of the $4,500 figure. 

Q But you recall the $5,813.39 as the closing inven¬ 
tory? A I remember seeing some figures going through 
the file. 
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• • • • 

140 Q Mr. Bunting, you know that there was a con- 

141 siderable inventory, some of which was destroyed 
and some intact? A I think so. 

Q There was a $10,000 inventory, some of which was 
destroyed and some was intact, is that right? A I don’t 
know, Mr. Lyman, that there was very much destroyed 
that could not be identified, but as far as its use was 
concerned it was destroyed, and we were furnished a 
detailed total inventory which I allocated as well as I 
could, and that was both the merchandise and the fix¬ 
tures. 

Q And that policy only covered up to $10,000, didn’t 
it? A I believe so. 

Q And the loss was greater than $10,000? A As I 
remember it. 

• • • • 

142 (Thereupon, two-page letter dated April 20, 
1948, G. D. Bunting to Joseph J. Lyman, was by 

the Court received in evidence as Plaintiffs’ Exhibit 
No. 24.) 

BY MB. LYMAN: 

Q Mr. Bunting, from time to time I would come to 
vour office and we would discuss this, would we not, as I 
stated before, we would discuss the U and O loss? A 
Yes. 

Q And I brought you records from time to time? A 
You brought me records, and I think you told me they 
were all you had. 

THE COTTKT: Told you what? 

THE WITNESS: Told me they were all he had. 

BY MB. LYMAN: 

Q Well, I brought you records at various times, and 
some time in June I told you that was all I had? A I 
think so. 
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Q But there just wasn’t one presentation of records 
and me telling you I didn’t have any more; that wasn’t 
so, was it f A I don’t know, Mr. Lyman, that I quite 
follow you. 

Q I made several visits to your office? A Yes. 
143 Q And on one visit I presented one thing, and 
then I found something else and presented it to 
you? A I believe so. 

Q And then there came a time when I had nothing 
new to present, is that true? A I think you told me 
that 

Q And that was in June, 1948? A I would have to 
guess at it. That perhaps is as good as I could make it. 

Q And then in June we reached a stalemate in nego¬ 
tiations? A I believe so, but I believe Mr. Caplan did 
some work after that 

Q Did he make a report to you? A He made a re¬ 
port which came into the office while I believe I was 
away for a month. 

• • • • 


Cross Examination 
BY ME. DOHERTY: 

Q Mr. Bunting, in addition to this loss of $8,000 that 
was paid by the Hartford Fire Insurance Company, was 
there another fire loss in there that you took care of? 
A I handled both the first building loss and the second 
building loss. 

Q And what was the total that was paid out 
144 on the building loss, approximately? A Oh, prob¬ 
ably thirty thousand dollars, something like that. 

Q And you had no trouble in arriving at a figure here 
and paying that off, did you? A No, we worked out our 
differences of opinions without too much trouble. 

Q And you compromised and came to a decision? A 
Right. 
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Q Mr. Bunting, did Mr. Lyman, or anybody represent¬ 
ing the HiUyards in this case, ever tell you that any of 
the records had been destroyed by fire? A I don’t re¬ 
call ever having been told that. 

MR DOHERTY: This letter, will you mark this De¬ 
fendant’s Exhibit 3 for Identification? 

(Thereupon, letter dated June 10, 1948, from Joseph 
J. Lyman to General Adjustment Bureau, was marked 
Defendant’s Exhibit 3 for Identification.) 

BY MR. DOHERTY: 

Q I hand you this letter dated June 10, 1948, Defend¬ 
ant’s Exhibit 3 for Identification, and I ask you if you 
received that letter. A Yes. 

Q And that was from Mr. Lyman. A Yes. 

145 Q And in that letter there is a statement: 

“I can assure you that the assured kept no other 

detailed records than those exhibited to you and in order 
to obtain the supporting vouchers and other data it will 
be necessary to communicate with his sources of supply.” 
A Yes. 

THE COURT: What is the date of that letter? 
MR. DOHERTY: June 10, 1948. 

BY MR. DOHERTY: 

Q Did you ever learn from this that the records had 
been destroyed? A No. 

Q Can you state approximately when you—strike that. 
Who is Mr. Caplan you referred to ? A He is a public 
accountant. 

Q A Certified Public Accountant? A I understand 
so. 

Q Is he connected with your firm in any way? A No. 
Q He is an outstanding public accountant? A Yes. 
Q Can you tell the Court why he was brought into 
the matter? A We had been unable to arrive at any 
definite conclusion on this case, and we asked Mr. 

146 Caplan to check what records were available and 
to report on them. 
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Q Why hadn’t you been able to ascertain a proper 
figure in this case? 

MR. LYMAN: Your Honor, isn’t that objectionable? 
A conclusion? 

• at* 

THE COURT: You may answer. 

THE WITNESS: I was shown this little ledger that 
has been shown here, but I was— 

MR. DOHERTY: Defendant’s Exhibit 2. 

• • • • 

THE WITNESS: That’s right. However, that came 
to me after Mr. Caplan; I believe it came to me not 
from Mr. Caplan; I don’t recall having seen it prior to 
that time. 

• • • • 

147 THE COURT: He started to say it was brought 
to his attention, this little ledger. 

THE WITNESS: I believe now, however, that this 
came to me from Mr. Caplan, so Mr. Caplan must have 
been brought into it before that. 

BY MR. DOHERTY: 

Q Who brought Mr. Caplan in? A Well, our office. 

• • • • 

Q And did you, with Mr. Caplan, go out to the Hill- 
yard home? A I did. 

Q And what did you see out there that day? A We 
saw a filing cabinet of cards. 

Q And that was somewhat similar to the cards con¬ 
tained in Plaintiffs’ Exhibit 10? A Yes, sir. 

Q When was the last time that you discussed this 
matter with Mr. Lyman concerning the situation as it 
prevailed in your office? A I don’t recall any corre¬ 
spondence on it, but since perhaps September, maybe, of 
1948. 

Q Was the matter at that time still open for 

148 further proof of his claim? A I believe so. 
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Redirect Eamnmation 
BY MB. LYMAN: 

Q Just one question; who is ,Mr. Thomas Feinster? 
A He was executive general adjuster of the General 
Adjustment Bureau and his office was in Philadelphia. 

Q Now, Mr. Bunting, do you recall during the sum¬ 
mer of 1948 when I visited your office on several occa¬ 
sions? A Do I recall you being over there? 

Q Yes. A Yes. 

Q And we had conversation about this same adjuster 
whom we had not reached? A I think we probably did. 

Q Do you recall that various people were going on 
vacation in your office, and you indicated to me we would 
have to wait until certain persons came off of their vaca¬ 
tion before we could proceed further? A I don’t recall 
that, Mr. Lyman. 

Q Do you recall telling me we would have to wait for 
Mr. Thomas to come down from Philadelphia before 
the matter could be finally settled? A No, I don’t 
recall that, because, unless he was away he was 
149 available by telephone most any time. 

Q Didn’t you tell me he was away on vacation 
and that as soon as he returned you would get in touch 
with me? A I may have. 

Q And between September and the time this suit was 
filed, did Mr. Thomas come to Washington on this case? 
A I don’t know whether he came here on this matter, 
or not, but he did make frequent visits to our office. 

Q Did he, and you and I ever have a discussion about 
this U and 0 policy? A I don’t recall that we did. 

• • • • 
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Frederick Charles HiUyard 

was called as a witness on behalf of the pl aint i ff and, 
being first duly sworn, was examined and testified as 
follows: 


Direct Fxarnmatiori 

BY MR. LYMAN: 

• • • • 

Q And you and Bernard B. Hillyard are broth- 

150 ers? A That’s right. 

• • • • 

Q How long have you been an optometrist! A I 
have been practicing since 1940. 

Q Now, are you and your brother engaged in busi¬ 
ness in the District of Columbia? A Yes. 

Q Where? A We had two places, one at 711 G 
Street, Northwest, and one at 521 H Street, Northeast. 

Q Now, will you tell us a little about how this joint 
enterprise happened? How did it come about? A in 
May of 1940 we opened up the place at 521 H Street. 
My brother had been in business previous to that, and 
he made me a proposition that we go into partnership 
and open up another place at 521 H Street, Northeast, 
and the agreement was at that time I was just to share 
in the profits at 521 H Street, Northeast; we would share 
the expenses, such as advertising, and we had several 
employees there that we would share the expenses of. 
Q When did you open the G Street store? A 

151 At that location I believe it was in 1942, the first 
part of ’42, to the best of my ability. 

Q Now, you took out insurance policies from time to 
time, did you not? A Yes, sir. 

Q You took them out on the business? A Yes. 

Q On the contents? A That’s right 
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Q Who would take the policies? How would they be 
written? A Well, they would always be written with 
my brother’s name and my name being on them as trad¬ 
ing as the Hillyard Optical Company. That applied to 
both places. 

Q You had separate policies on each store? A That’s 
right 

Q On the H Street place, what company wrote the 
policy there, if you know? A What year? 

Q Say 1946, ’47, ’48? A Well, it was the Hartford 
Company. 

• • • • 

152 Q And on G Street how would the policy be 
written, if you know, for 1946, ’47 and ’48? A 

They would be Bernard B. and Frederick C. Hillyard 
trading as the Hillyard Optical Company. 

Q Did you in any way contribute to the opening of 
the G Street store? A Yes. At that time we put iu 
what we called a certified department for grinding lenses, 
and I contributed through the purchase of grinding ma¬ 
chines for grinding lenses, and at the same time we 
hired one employeee between us and the H Street place 
shared half of his salary. 

Q Now, do you recall that on December 30, 1947, 
there was a fire on G Street? A That’s right. 

Q Now, what was the situation with respect to in¬ 
crease of business during 1948 with respect to H Street? 
A Well, that year the H Street place showed just the 
normal increase of business that would be brought about 
by increased clientele of former years. 

Q Was there any particular voluminous influx of busi¬ 
ness during 1948? A No, there was not 

153 Q Were there any of the patrons of G Street 
that you know of who patronized H Street during 

the period from December, 1947, to January, 1948? A 
If there was they didn’t mention it to me. Of course, we 
have always had people who had glasses made on H 
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Street that would go down to G Street for adjustment, 
and vice versa. Being just the one company they feel 
like they can get service at either place. 

Q Now, you heard the testimony with respect to ex¬ 
penses for advertising in the partnership between the 
two stores. Will you tell us just how that was worked 
out? A Well, our H Street place was to pay the adver¬ 
tising bills and one half of that was to be credited from 
the G Street place. 

Q To be charged, you mean? A To be charged to G 
Street 

Q Do you have those checks that you wrote for adver¬ 
tising? A Yes, I have them. 

• • • • 

154 THE COURT: That is after the loss, part of 
the recovery in these interruption policies, I under¬ 
stand? 

MR. LYMAN: Yes. 

THE COURT: I understand these payments for ad¬ 
vertising would be part of the expenses that might have 
been incurred? 

• • • • 

THE WITNESS: There is two packs there, one pack 
is through September, 1948, September 18, and the other 
is from September 18, 1948 through December of ’48 

• • • • 

155 Q And these checks were always available, were 
they not? A That’s right 

MR. LYMAN: Your Honor, we would like to offer 
these in evidence as record of the advertising for 1948. 

THE COURT: One half of which, according to the 
testimony up to November 1st would be chargeable as an 
expense? 

MR. LYMAN: That’s right. 
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(Thereupon, checks identified by the witness from Jan¬ 
uary 1, 1948, to September 18, 1948, were by the Court 
received in evidence as Plaintiffs * Exhibit No. 25.) 

• • • • 

156 (Thereupon, group of checks identified by wit¬ 
ness from September 18 to November 1st was by 

the Court received in evidence as Plaintiffs’ Exhibit No. 
26.) 

• • • • 

Q Then Plaintiffs’ Exhibit 26 is a full payment 

157 charge against the G Street place from September 
18 down to November 1, 1948? A That is correct. 

Q Mr. Hillyard, I show you Plaintiffs’ Exhibit 20 
and ask you what it is. A This is the weekly account 
of salaries that I paid to the employees of the 711 G 
Street store. This money paid to them was taken directly 
out of their share of the profit of the H Street store. 

Q In other words, it was charged against the G Street 
profits from H Street? A That is right. 

Q And are these entries in your handwriting? A 
That’s right. 

Q When were they made? A There is a date head¬ 
ing each page. 

Q And these are the names of employees? A Yes. 
Q And how were they paid, cash or check? A Paid 
by cash. 

Q And did any of the employees listed in this book¬ 
work at the H Street place during the interruption of 
the fire? A No, there was not. 

Q Is Melvin Carry in that book? A No, he is 
not. 

158 Q Melvin Carry’s salary was paid in what 
fashion? A Paid by cash. 

Q Who pays it? A H Street store shares half of 
his salary, and G Street store shares half of his salary. 
Q But his name isn’t in that book? A No. 

Q But he was paid anyway? A Yes. 
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• • • • 

(Thereupon, payroll record of H Street store was by 
the Court received in evidence as Plaintiff s’ Exhibit 
No. 20.) 

BY ME. LYMAN: 

Q Mr. Hillyard, were you present when a tape was 
run on the contents of Plaintiffs’ Exhibit 101 A Yes, 
they were run off in the recreation room of my brother’s 
house. 

Q Do you recognize this contained in the envelope, 
Plaintiffs’ Exhibit 17, to be one of those tapes that was 
run off? A Yes. 

159 Q And do you recall the amount, this amount 
I am pointing to, as being the correct amount, 

$44,156.35? A Yes, to my recollection at the time it 
was the amount. 

• • • • 

(Thereupon, adding machine tape identified by witness 
was by the Court received in evidence as Plaintiffs’ Ex¬ 
hibit No. 17.) 

• • • • 

160 BY ME. LYMAN: 

Q Do you have the 1947 tax return for the H 
Street store business? Is that a copy of it? A That’s 
right 

Q Can you state that this is a copy of the return that 
was actually filed? A That’s right 

• • • • 

ME. LYMAN: Plaintiffs’ Exhibit 27; we offer this 
Plaintiffs’ Exhibit 27 in evidence, the purpose 

161 being, Your Honor, to show the increment between 
1947 and 1948, and 1947 and 1946. • • # 

• • • • 

(Thereupon, copy of 1947 income tax return of Fred¬ 
erick C. Hillyard was received by the Court in evidence 
as Plaintiff’s Exhibit No. 27.) 
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• • • • 

BY MR. LYMAN: 

Q I show yon Plaintiffs’ Exhibit 28, and this is a 
copy of the 1946 tax return yon filed on the business at 
H Street? A That’s right 

Q And this is your signature on this copy? A Yes, 
that is a copy of it 

• • • • 

162 (Thereupon, 1946 income tax return of Frederick 
C. Hillyard was by the Court received in evidence 

as Plaintiffs’ Exhibit No. 28.) 

• • • • 

Cross Examination 
BY MR. DOHERTY: 

Q You kept your own books over there, didn’t you? 
A That’s right 

Q And you paid one half of the profits of the H 
Street store to your brother, Bernard, is that correct? 
A That’s right 

Q And you never received any profits from the G 
Street place, did you? A That is correct 
Q You never paid any of the bills, did you? A Well, 
I paid half of the advertising bill for the Hillyard 
Optical Company there at H Street. 

Q That half represented a part you were getting, too, 
didn’t it? A I didn’t get you. 

Q In other words, you had some interest in that the 
same as G Street? A That is correct. 

Q Both were listed in it? A That is correct. 

163 Q What other things did you ever pay by 
check? * • • A I paid merchandise bills by 

check, I paid other expenses incidental to the running 
of the H Street store. 

Q How about your help? A I paid by cash. 

Q You paid by cash? A Yes. 
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Q Where did you have your money that you could 
pay these people weekly? Did you have it in a safe? 
A That’s right. 

Q Didn’t put it in the bank? A Not that week, but 
the following week it would be put in the bank to pay 
expenses. 

Q Each week? A Yes. 

Q In your first direct statement you stated that you 
and your brother shared expenses of several employees. 
Who were those several employees you shared expenses 
for? A One of them was Melvin Curry. 

Q Who paid him? A I paid him. 

Q Doesn’t that book show it? A For what 
years? 

164 Q 1948. A 1948? I paid half of it. Half of 
it came out of G Street profits and the other half 
csme out— 

Q (Interposing) I asked you who paid it. A I paid 
it. 

Q Why isn’t it in the book? A Because I al¬ 
ways paid Melvin Curry every Saturday, and that money 
came out of the profits from the H Street store. These 
other people I paid were people I wasn’t in the custom 
of paying. 

Q When did you start keeping that book? A The 
date is on the back. I believe it is the first week in Jan¬ 
uary, I believe. 

Q How much money did you put in the G Street 
store? 

THE COURT: On account of salaries? 

MR. DOHERTY: No, putting in that service machine, 
and furniture. 

THE WITNESS: To the best of my recollection, it 
was around eight hundred dollars. 

BY MR. DOHERTY: 

Q Did you pay that by cash? A Yes. 
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Q No check at all? A As far as I can recall, it 
was cash. I may have had some checks, I don’t recall, 
around 1942. 

165 Q And who were these several employees that 
you shared the expenses of? Can you give us the 
names? A One was Melvin Curry, and several girls we 
had writing cards for us, and their names I don’t recall 
offhand because they only worked two or three weeks at 
a time sending out notices of renewal to have eyes re¬ 
examined. 

• • • • 

Redirect Examination 
BY MR. LYMAN: 


• • • • 

Q Were there other things you put in there? A 
There were things that mutually benefited both stores, 
and I have shared in those. What they were offhand I 
couldn’t tell you. 

Q But did you pay any money out for it? A Yes. 
Q When the contents loss was settled, you en- 

166 dorsed the check, didn’t you? A Yes, sir. 

Q What happened to that money? A That 
money was turned right back into the business to pur¬ 
chase replacements for the loss. 

• • • • 

BY MR. LYMAN: 

Q I show you Plaintiffs’ Exhibits 29 through 33, and 
ask you to look at those and state what they are. A 
These are fire insurance policies issued by Hartford 
Accident and Indemnity Company made out to Bernard 
B. and Frederick C. Hillyard. 

167 Q 29 is what kind of policy? A That is work¬ 
men’s compensation. 

MR. DOHERTY: Your Honor, that is by the Hartford 
Accident and Indemnity, who is not a party to this suit 
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at alL 

MB. LYMAN: It is affiliated, isn’t it? 

MB. DOHEBTY: Not affiliated at alL 
MB. LYMAN: We will tie it np. 

THE COUBT: I guess you had better, and bring this 
officer down tomorrow, and I will adjourn now so you 
cam take care of it 

MB. DOHEBTY: Your Honor, you think I am tech¬ 
nical, but I concede something that isn’t a fact. 

• • • • 

170 * Frederick C. Hillyard, 

plaintiff, heretofore called on behalf of the plain¬ 
tiffs, being recalled, resumed the stand and testified 
further as follows: 

Recross Examination 
BY MR DOHEBTY: 

Q Now, Mr. Hillyard, did you ever sign or file a 
partnership return for Hillyard Optical Company? A 
No. 

Q To your knowledge was one ever filed? A No, 
not to my knowledge. 

171 Q What is that? A To my knowledge one has 
never been filed. 

• • • • 

Redirect Exarnmatixrn 

BY MB. LYMAN: 

• • • • 

Q Have you ever ascertained whether it was neces¬ 
sary to file a partnership return as such? 

• • • • 

THE WITNESS: Yes, I have. 


172 
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MR. LYMAN: From whom? 

• • • • 

T HE WITNESS: It was through a telephone con¬ 
versation with the Internal Revenue Bureau here, and I 
explained the facts to them, and he told me it wasn't 
necessary in the case of a volunteer enterprise like that 

Q And on that basis you filed the information? A 
That’s right 

Q Mr. Hillyard, Plaintiffs’ Exhibit 10, from what 
store did these cards come? 

THE COURT: If you know. 

BY MR. LYMAN: 

Q If you know. A These are from the G Street 
store. 

Q Do you know if any of the H Street cards are in 
here? A No, they are not. 

• • • • 

173 Russell K. Dams 

was called as a witness on behalf of the Plaintiffs and, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination 


Q And your occupation? A Manager of the Wash¬ 
ington office of the Hartford Fire Insurance Company. 

Q Are you familiar with the Hartford Accident and 
Indemnity Company and their activities? A Somewhat. 

Q Is that corporation in any way connected with the 
Hartford Fire Insurance Company? 

174 MR. DOHERTY: If Your Honor please, I don’t 
see the materiality of it. If it is going to help 
anything I will say the Hartford owns the Hartford 
Accident and Indemnity Company, or the Hartford Acci- 
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dent and Indemnity Company owns the Hartford Fire 
Insurance Company. 

THE COURT: If you answered that yesterday if 
would not be necessary to bring him down. 

MR. DOHERTY: I don’t see that it makes any dif¬ 
ference. 

THE COURT: With that stipulation do you want 
anything further with this witness? 

MR. LYMAN: I want to offer these policies of the 
Hartford Accident and Indemnity Company. 

MR. DOHERTY: I object to it. We have only one 
policy here. I will admit this alleged partnership have 
received a number of policies from Hartford Accident 
and Hartford Fire, and we paid certain amounts. 

THE COURT: Mr. Doherty, in your opening state¬ 
ment you claimed among other things that there was 
some fraud in the representation that these two plaintiffs 
operated as the Hillvard Optical Company, that they 
were not a partnership, and that there was not a part¬ 
nership. 

MR. DOHERTY: Yes. 

THE COURT: Fraud, among other things, consisting 
of facts fraudulently, willfully and knowingly concealed. 

I think it is relevant to show whether these people 
175 had been operating that way for some time, and 
assuming that there is anything to your point that 
they were not operating as a partnership; they didn’t 
say it was a partnership on this policy. The policy reads 
that your company does insure Frederick C. Hillyard and 
Bernard B. Hillyard, trading as the Hillyard Optical 
Company. It may be that that connotes partnership, and 
if it does then the question may arise as to whether 
there was sufficient fraud to vitiate the policy. 

MR. DOHERTY: One thing I had in mind was to 
put in the entire policy, and there is this statement: 

“This entire policy shall be void if, whether before 
or after a loss, the insured has willfully concealed or 
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misrepresented any material fact or circumstance con¬ 
cerning this insurance or the subject thereof, or the in¬ 
terest of the insnred therein, or in case of any fraud or 
false swearing by the insured relating thereto.” 

That is only one of the items, Your Honor, and if 
you think it is relevant— 

THE COURT: I think it is. 

• • • • 

176 MR. LYMAN: I offer in evidence, Your Honor, 
the policies, Exhibits 29 through 34, which have 

been identified, as written to Frederick C. and Bernard 
B. Hillyard for the years 1946, ’47, and ’48, for the 
purpose of showing that they held themselves out to 
the public as a public enterprise. 

THE COURT: To this defendant? 

MR. LYMAN: Yes, sir. 

THE COURT: They will be received for that pur¬ 
pose. 

(Thereupon, certificates and policies issued by Hart¬ 
ford Accident and Indemnity Company and Hartford 
Fire Insurance Company were by the Court received in 
evidence as Plaintiffs’ Exhibits 29, 30, 32, 33, and 34.) 
BY MR. LYMAN: 

Q Mr. Davis, I asked you to bring down this morn¬ 
ing correspondence, or some of the correspondence, re¬ 
lative to Plaintiffs’ Exhibit No. 30, which is your policy 
No. 250583, is that correct? 

THE COURT: Which one is that? 

MR. LYMAN: That is an accident policy. 

THE COURT: Accident? 

MR. LYMAN: Yes, Your Honor, Hartford Accident 
and Indemnity Policy. 

THE COURT: Do you want the correspondence in 
connection with it? 

MR. LYMAN: I want to show him today they 

177 are accepting these people as a joint enterprise in 
which they are subject to a law suit whereby an 
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individual was injured on the premises, and their letter 
states they are accepting the law suit. 

MR. DOHERTY: If it is a case I think you are 
talking about, we took on with reservation of rights; is 
that the one where a boy was hurt! 

MR. LYMAN: There is no reservation in this case. 

MR. DOHERTY: We took over a case on a reserva¬ 
tion of rights. You signed the reservation. 

THE COURT: I appreciate your help. 

• • • • 

179 BY MR. LYMAN: 

Q Mr. Davis, while you were here, do you recall 
signing a pleading filed in this Court called “Amended 
Answer to Request No. 12 of Admission of Facts” under 
oath on November 24, 1950? A Yes, sir. 

Q Do you remember this statement, “that the owner¬ 
ship of the business as set forth in the application and 
the policy of insurance is very questionable?” 

Now, you were called upon to bring down the corre¬ 
spondence with reference to this U and 0 policy we have 
under discussion; that is true, isn’t it? A Yes. 

180 Q Did you bring down that correspondence? 
A Counsel has it. 

MR. LYMAN: Mr. Doherty, do you have the appli¬ 
cation made by Bernard and Frederick Hillyard for 
these policies? 

MR. DOHERTY: The application is always made to 
an agent, not to the company at all. 

THE COURT: You mean the company had no notice 
of an application filed with an agent of the company? 
Is that your claim? 

MR. DOHERTY: Let Mr. Davis answer it. 

THE WITNESS: Well, if I may— 

THE COURT: No, you don’t make speeches. That 
is reserved for the lawyers. 

MR. DOHERTY: A question was put to him. 
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THE COURT: Well, let him answer. He started to 
give some explanation; if yon don’t have it. 

THE WITNESS: Repeat the question. 

BY MR. LYMAN: 

Q Will yon show ns the correspondence, or the appli¬ 
cation made by Hillyard referred to in yonr sworn state¬ 
ment? A The application was filed with an insurance 
agency. 

Q Is there an application in yonr file? A Only a 
daily report 

Q Is that an application? A No, sir. 

181 Q Then what did yon base yonr sworn state¬ 
ment on that the ownership of the business as set 

forth in the application was questionable? Do you want 
to read it? 

THE COURT: Let him see it 
BY MR. LYMAN: 

Q I point to the words 1 ‘the ownership of the business 
as set forth in the application for the policy of insur¬ 
ance is very questionable.” 

What did you base that on when you swore to this 
document? A On the basis of the evidence, or the rec¬ 
ords to adjust the loss. There was no substantiation of 
the records as presented to adjust the loss. 

Q Where is the application, Mr. Davis? A In the 
agency file. 

Q Have you ever seen it? A Yes, I think I have. 

• • • • 

Q You were subpoenaed to bring the correspondence 
with reference to this policy, were you not? A The rec¬ 
ords that are available to us, yes, sir, but the agents 
have their own records that are not available to us, sir. 

THE COURT: What is that? That you can’t 

182 get the records of your agents? 

THE WITNESS: We can get them. 


i 
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THE COURT: You said they were not available to 
you. Did you mean that? 

THE WITNESS: No, they are available to us— 

THE COURT: You can take them, can’t you? 

THE WITNESS: No, sir. 

MR. DOHERTY: May Mr. Davis explain what he 
means about an agent? Howard and Hoffman is a sepa¬ 
rate corporation. 

THE COURT: He may answer the question, but he 
had better be a little more accurate than he has been. 

MR. DOHERTY: It is in the file of Howard and 
Hoffman. 

THE COURT: All right, answer the question. 

MR DOHERTY: These policies were issued by How- 
jird and Hoffman as the authorized agents of the Hart¬ 
ford Insurance Company. 

MR. LYMAN: If Mr. Doherty wants to testify— 

MR. DOHERTY: These policies are in evidence. 

THE COURT: Yes, but you speak of salesmen. I 
don’t know why you don’t come forward with these 
papers. 

MR. DOHERTY: They never asked for them. He 
could have gotten them by subpoena May I have these 
policies? They were issued by Howard and Hoffman, 
authorized agents, and they are the ones that take 
183 the application and do business—we never see 
these people, we don’t know who they are. 

THE COURT: You don’t see your agents? 

!MR. DOHERTY: Here is one of them. Do we see 
the agents? Here is 33, issued by Howard and Hoffman, 
not by Hartford Accident and Indemnity. All of them 
are that way. If you had asked me for the application, 
if it was available I would have gotten it. 

THE COURT: And you say these policies are not is¬ 
sued by the Hartford Fire? 

MR DOHERTY: In effect, through the authorized 
agent. They are brokers who have been dealing here in 
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the City of Washington forty or fifty years, and they 
issue them, they have their signature on them. 

THE COURT: Are you disavowing them as your 
agent? 

MR. DOHERTY: No, Your Honor, it on the policy. 

THE COURT: Then they are issued by you. 

MR. DOHERTY: They have their own office, they 
have their own setup entirely. I will get it at lunch 
time. I will go down to Mr. Howard’s office and get the 
application. 

THE COURT: All right. 

BY MR. LYMAN: 

Q Now, Mr. Davis, do you recall subscribing under 
oath to a pleading filed in this case, I had reference to 
this same pleading, the answer to Question 12, Admission 
of Facts? A Yes. 

184 Q Do you recall stating in that document ‘‘The 
defendant at no time has denied liability under the 
policy?” A That’s right. 

Q Did you know that your attorney in this case filed 
a document in this Court called a Memorandum in Oppo¬ 
sition to Motion to Review Cause to Auditor, wherein he 
stated, not under oath, there is no admission of liability 
under this policy. Did you know that he had filed such a 
document? A He may have told me about it. 

Q Do you deny that he filed it? 

MR. DOHERTY: If Your Honor please, he isn’t re¬ 
sponsible for any statement in there. 

THE COURT: Apparently there is a conflict. He 
said that you, Mr. Doherty, have stated that there was 
no liability, and he admits that at no time has the com¬ 
pany denied it. 

MR. DOHERTY: That is correct. May I make my 
position clear? I have tried to do it. We say plaintiffs 
have no right in this Court. We won’t admit that there 
is any liability, when we come into Court; we say he has 
no right in Court. 
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BY MR. LYMAN: 

Q Mr. Davis, do you recall subscribing under oath 
to a statement, to a pleading filed in this Court called 
Answer to Request for Admission of Facts, dated March 
8, 1949! A May I see it! Yes. 

• • • • 

186 Q Now, in response to a request for admission 
of facts you were asked on Request No. 6, “The 

policy, Exhibit A” which is the U and O policy in ques¬ 
tion, which you undoubtedly examined, “was never can¬ 
celled after December 30, 1947.” And you admitteed that 
m your answer, is that correct! A That’s right. 

Q Now, in response to Question No. 7, the request 
being as follows: “On February 23, 1948, a second fire 
broke out in plaintiffs’ premises.” 

You admitted that to be true, didn’t you! A Yes. 

Q And in No. 8, this is the statement, “The policy, 
Exhibit A, was still in force on February 23, 1948.” Is 
that right! And you admitted that to be true, is that 
correct! A That’s right. 

• ' • • • 

187 Q On Request 114, this request was made, as 
to its truth or falsity. “The plaintiffs filed proof 

of loss on February 16, 1948, as undetermined.” 

You admitted that to be true! A Yes, if it is in 
there. 

THE COURT: What is the purpose! You have the 
admissions. 

MR. DOHERTY: It is in evidence, too. 

• • • • 

188 Q Under Request No. 36, this statement was 
made: “Mr. Bunting was possessed of a detailed 

record of plaintiffs’ inventory as of December 30, 1947, 
having settled the contents loss of plaintiff under another 
policy.” 
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You admitted that fact, is that true? A If it is in 
the record. 

• • • • 

189 MR. LYMAN: Now, Your Honor, I notice on 
the Clerks file sheet that Plaintiffs’ Exhibit 19, 

identified by Mrs. Hillyard as bank statements and 
checks, were not offered in evidence, although identified. 
May I offer them now? 

MR. DOHERTY: Are those papers and documents 
that have been presented to somebody in this case? 

MR. LYMAN: Yes, the bank statements and checks 
were given to Mr. Caplan, I understand. 

MR. DOHERTY: They were given to Mr. Caplan, 
that’s all right then. If you say they were that’s all 
right 

THE COURT: It will be received. 

• • • • 

190 (Thereupon, exhibit including bank statements 
and checks was by the Court received in evidence 

as Plaintiffs’ Exhibit No. 19.) 

MR. LYMAN: Your Honor, Mrs. Hillyard identified 
Plaintiffs’ Exhibits 13, 14, and 15 as being various copies 
of tax returns which have been turned over to your Mr. 
Bunting who identified that, and I ask that they be ad¬ 
mitted in evidence. 

THE COURT: If there is no objection they will be 
received. 

191 Right there, Mr. Doherty, is a basis for de¬ 
termining the loss of earnings in the proceeding, 

if the rest of it is fraudulent, right there in the tax 
returns. 

MR. DOHERTY: The tax returns, if Your Honor 
please, are so different from the records they have 
shown us. 

THE COURT: They showed you the tax returns. 
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MR. DOHERTY: We will show by the evidence we 
have here that you can’t add any of those things np. 

THE COURT: Yon may have many strings to your 
bow, but I think you had better get down to one you 
can depend on. 

• • • • 

(Thereupon, tax returns identified by the witness were 
received by the Court in evidence as Plaintiffs’ Exhibits 
13., 14 and 15.) 

• • • • 

192 William Goodman 

was called as a witness for and on behalf of the de¬ 
fendant and, being first duly sworn, was examined and 
testified as follows: 

BY MR. DOHERTY: 

Q State your full name, please. A William Good¬ 
man. 

Q And where do you live? A Baltimore. 

Q Whereabouts in Baltimore? A 3200 Liberty 
Heights Avenue. 

Q And are you in business? A I am. 

Q What kind of business? A Public adjustment. 
THE COURT: What kind? 

THE WITNESS: Public adjustment. 

193 MR. DOHERTY: Public adjuster. 

THE COURT: I don’t know what that means. 
MR. DOHERTY: We will get it. 

THE COURT: I was afraid you might think I knew 
vrhat it was. 

BY MR. DOHERTY: 

Q With what company are you connected? A Good¬ 
man, Gable and Gould. 

Q Where is their office? A Garrett Building, Balti¬ 
more. 
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Q Now, would yon explain what public adjusters are? 
First, how long have you been in the business? A. 
Twenty-one years. 

Q How long have you been in this firm? A This 
firm? Eleven years. 

THE COURT: What? 

THE WITNESS: Eleven years. 

BY MR. DOHERTY: 

Q Would you explain what public adjusters are? A 
A public adjuster is somebody set up in business to 
represent policyholders in adjusting fire losses, looks 
out for the interest of the assured. 

Q You have no connection with the fire insurance 
company, the company that has issued the policy? A 
No, sir. 

194 THE COURT: You are a fire insurance ad¬ 
juster representing the policyholder, is that right? 

THE WITNESS: Yes, sir. 

BY MR. DOHERTY: 

Q And have you in your business dealings over there 
for 21 years had anything to do with the General Fire 
Adjustment Bureau? A Oh, yes. 

Q And do they have offices throughout the country? 
A They have. 

Q And can you state whether or not they are recog¬ 
nized neonle that handle fire losses? A They are. 

Q Now, did there come a time that you had an agree¬ 
ment with the Hillyards covering a fire at 711 G Street? 

MR. LYMAN: Your Honor, I object to this line of 
questions. I am trying to follow it. This was a loss 
between these two people. It was settled. We have the 
records here today. I don’t see that it makes any dif¬ 
ference. The issue at pretrial seemed to be entirely out¬ 
side the scone of any argument— 

THE COURT: I overrule the objection at this point. 
You may again be anticipating something. The question 
apparently is only preliminary to something else. 
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MR. DOHERTY: I hope so. 

195 BY MR. DOHERTY: 

Q Did you have a contract with the HiUyards 
relative to this fire at 711 G Street, Northwest? A I 
diid. 

Q What was that contract about? A The contract 
was— 

MR. LYMAN: Objection, Your Honor; let’s have the 
contract itself. He has it or he should have it. 

THE COURT: Was it verbal or in writing? 

THE WITNESS: In writing. 

BY MR. DOHERTY : 

Q It was in writing? A Yes. 

Q Do you have that contract? A My attorney, Mr. 
Canfield, has it I can give you a copy if you want. 

MR. CANFIELD: I can give you a copy if you 
want 

MR. DOHERTY: Will you state that out loud, Mr. 
Canfield? 

MR. CANFIELD: If the Court please, I instituted 
an action against Mr. Hillyard, and when the depositions 
were taken the original of that contract was attached by 
a reporter to the Goodman testimony. It is probably on 
file downstairs. I think I have a copy here with me. If 
not, it is in the files. 

MR. DOHERTY: Do you have a signed copy? 

196 MR. CANFIELD: I don’t have a signed copy. 
I can give you a blank copy. 

MR. DOHERTY: May I have that? If not, I will 
send for the file. Is this a copy of it? 

MR. LYMAN: It is blank, Your Honor. I object 
to it. 

MR. DOHERTY: All right, Mr. Walsh, will you go 
down and get the original? 

BY MR. DOHERTY: 

Q In the meantime, who did you talk to about the 
fire at 711 G Street, with which one of the Hillyards? 
A Both. 
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MR. LYMAN: Objection, Your Honor. May we estab¬ 
lish what the relationship was first before we go into 
whatever is relevant here! 

THE COURT: I don’t see how you can establish the 
relationship until you get the contract. 

MR. LYMAN: I agree with that 

THE COURT: And you object to that copy? 

MR. LYMAN: I do. 

THE COURT: Mr. Walsh has now left the court 
room presumably to get the file, is that correct? 

MR. DOHERTY: Yes, sir. I thought perhaps I could 
save some time, I will go to another subject 

THE COURT: Can you go to another subject? 

MR. DOHERTY: I can go into this, if it is 
197 objectionable I don’t know. 

BY MR. DOHERTY: 

Q Did there come a time, Mr. Goodman, that you 
called upon the Hillyards, or Mr. Lyman, for certain 
records in order to make up a U and 0 return? A I 
did. 

Q And who did you talk to? A Both Mr. Hillyards, 
Mrs. Hillyard and Mr. Lyman. 

Q And when you say Mr. Hillyard, was it Mr. Bernard 
Hillyard? A Yes. 

Q Do you know approximately when that was? A 
It was between the 15th of February of 1948 and 
March 3rd or 4th of 1948. 

Q And did you ask them to produce for you certain 
records? A I did. 

Q Covering their business at 711 G Street? A I 
asked for an operating statement so that I could intelli¬ 
gently prepare their business interruption, use and occu¬ 
pancy. 

Q And that was to be filed with the Hartford Fire 
Insurance Company? 

MR. LYMAN: Your Honor, this is all leading the 
witness. 
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THE COURT: Sustained. It was not respon- 

198 sive to one of the crucial questions in the case. 
Read the answer. 

(Last answer read.) 

T HE COURT: That is not in response to the ques¬ 
tion as to production of records. 

BY MR. DOHERTY: 

Q Did you get such a statement from Hillyards or 
from Mr. Lyman? A I got what they said was in¬ 
tended to be a statement, but it was not sufficient for the 
purpose of setting up intelligently U and 0 claims. 

THE COURT: You asked him if he got any records 
and he talks about getting insufficient statements. Is that 
what you said, Mr. Goodman? 

THE WITNESS: I don’t remember just what I said. 
I am a little confused. 

MR. LYMAN: Your Honor, he is quite confused all 
the time. I would like to have a standing objection. 

THE COURT: You don’t have standing objections. 
Mr. Doherty says these records are fabricated. That is 
his position. 

MR. DOHERTY: That’s right. 

THE COURT: Now, it is important to know whether 
these records were presented to the witness. Mr. Do¬ 
herty asked a question and gets an irresponsive answer. 
MR. DOHERTY: No, I don’t want to ask him 

199 pointblank. I want to get at it my own way. 

THE COURT: I understand, but it doesn’t 
answer them responsively. 

THE WITNESS: Your Honor, I will answer them 
responsively. 

BY MR. DOHERTY: 

Q Now, who did you ask for these records to make 
up these U and 0 returns? A I asked Mr. Hillyard. 
He referred me to Mrs. Hillyard. I then asked Mrs. 
Hillyard, who referred me to Mr. Lyman, and when I 
asked Mr. Lyman he referred me back to Mrs. Hillyard. 
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Q And did there come a time that yon received an 
inventory statement known as brief schedule for January 
11, ’47, through January 29, 1947! I will hand you 
tibis paper. A Yes, sir. 

Q And who did you receive that from! A From 
Mr. Lyman. 

Q And did you talk to Mr. Lyman about that particu¬ 
lar paper! A I did. 

Q And will you tell the Court what you said about 
it! A May I refer to my files! 

THE COURT: Net yet, unless your memory needs 
to be refreshed. 

200 MR. LYMAN: Your Honor, his recollection 
should be fresh because his ease just early last 
week was settled, and I am sure he had gone over it 
with a fine tooth comb. 

THE WITNESS: I discussed with Mr. Lyman the 
possibility of seeing the original books, that the state¬ 
ment he furnished me did not look correct. I judged 
from that. Your Honor, we made the inventory of the 
final property, we had an inventory on this of $5,700. 
There had already been stated loss of $9,400. In this 
statement Mr. Lyman supplied to me he had a closing 
inventory as of the same day of $10,000 and some odd. 

THE COURT: What is the closing inventory! 

THE WITNESS: That is the end of the period, end 
of the year. That figure was exactly as it was at the 
beginning of the year. I knew the figure was incorrect 
I knew that because it is impossible for the closing and 
opening inventory to be identically the same as to dol¬ 
lars and cents, and particularly since we examined the 
physical inventory, and established what the loss was 
through Mr. Hillyard and his employees. On his oper¬ 
ating statement he did not disclose all his operating 
expenses. There were missing such items as rent, any 
ground he occupies, and buildings to pay rent, or if he 
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owns the building he has to charge against interest, cost 
of maintaining that building such as real estate taxes, 
and so forth- Those items were all missing. By elimi¬ 
nating those items it reflected a net profit of $32,000 

201 on sales of fifty-two or fifty-four thousand dollars. 
It showed a net profit of approximately 60 percent, 

and there is no business in the world that makes 60 per¬ 
cent net profit. I don’t doubt that there was a possibility 
that Hillyards did make 60 percent, but I, as a public 
adjuster, could not submit such a claim to the insurance 
company unless I examined those books. You see, I am 
certified in the State of Maryland, and I wasn’t going to 
be a party to anything that was not correct 
MR. LYMAN: I object 
THE COURT: Sustained. 

MR. LYMAN: I don’t mind him giving you the story. 
I want him to give you the true story, but his personal 
opinions are not proper. 

BY MR. DOHERTY: 

Q After making that statement did you have any 
meetings with anybody else covering this particular 
paper, Defendants’ Exhibit 1 for Identification, which 
was the inventory? A Yes, I had a meeting with Mr. 
Lyman. 

THE COURT: And was this statement made to any¬ 
body? 

THE WITNESS: I had a meeting with Mr. Lyman. 
BY MR. DOHERTY: 

Q Did you ask Mr. Lyman about these records? A 
What? 

Q Did you ask Mr. Lyman where the records 

202 were? A Yes. 

Q And what was his answer? A He said they 

had no records. All he had, he said, was prescriptions 

from which he tabulated the sales at the end of the 

vear. 

« 
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Q Did he tell you why at that time they did not main¬ 
tain records? A Yes. 

MR. LYMAN: Just a minute, Your Honor, there is 
too much leading. I want you to get the story, but let’s 
get it right 

MR. DOHERTY: What is wrong with that? 

MR. LYMAN: He is leading. 

THE COURT: Overruled. 

BY MR. DOHERTY: 

Q Did Mr. Lyman tell you why he did not keep rec¬ 
ords? A Yes. 

Q Will you tell us what he said at the time? A He 
told me the reason he didn’t keep records was because 
it would conflict with the way he filed his income tax 
return with the Internal Revenue Department, or the 
way he files his property tax with the District of Co¬ 
lumbia treasurer, and by not keeping records he was 
able to file any kind of report he wanted to, and by 
having records he couldn’t do that. 

203 THE COURT: Was that Mr. Lyman talking, 
talking of his own business? 

THE WITNESS: Talking with the Hillyards. 

THE COURT: He told you he had represented them 
before ? 

THE WITNESS: Yes. 

BY MR. DOHERTY: 

Q How did you come to know Mr. Lyman, and be 
referred to Mr. Lyman? A Mr. Lyman injected him¬ 
self into this case after I was working on the case for 
several weeks. 

Q And how did you get in contact with Mr. Lyman? 
A He sent for me. 

Q Mr. Lyman sent for you; what did he say? A 
He wanted to know what I was doing on the loss, that 
he was their attorney, and wanted to make sure their 
interest was being taken care of. 
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Q What loss was he talking about? A On the busi¬ 
ness. 

MR. LYMAN: Your Honor, this is a beautiful indict¬ 
ment of me, but I don’t see what it has to do with the 
case. 

THE COURT: He said you told him you repre¬ 
sented them and that you wanted to evade them for 
property taxes. 

MR. LYMAN: I imagine that. 

MR. DOHERTY: And this is only one of the wit¬ 
nesses who will testify to that effect. 

204 MR. LYMAN: That is a very serious state¬ 
ment. 

MR. DOHERTY: Indeed it is. 

MR. LYMAN: We will send for a transcript of the 
testimony. May I have it, Your Honor? 

THE WITNESS: It is in my deposition. 

MR. DOHERTY: The very same thing is in the depo¬ 
sition. 

THE WITNESS: You examined me, Mr. Lyman. I 
made this same statement to you in the deposition. 

BY MR. DOHERTY: * 

Q Did Mr. Lyman ask those questions of you before? 
A He certainly did. 

Q And was it filed in this court? A I don’t know 
whether it was filed in this court, but it was in the depo¬ 
sition, Mr. Lyman took of me in the slander civil case. 

Q And will you tell us what Mr. Lyman said about 
the records? A I don’t know how far you want me 
to go. 

Q Everything that was said to you by |Mr. Lyman 
about the keeping of records by the Hillvards. 

THE COURT: Answer the question. 

THE WITNESS: Mr. Lyman told me that the only 
records he had were the prescriptions and at the end 
of the year he would take whatever prescriptions he 
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wanted, and if he needed 50 he would tabulate 50, 

205 or if he only needed 45 he would only add' up 45, 
only those he wanted. 

BY ME. DOHERTY: 

Q Did Mr. Lyman tell you how he would straighten 
out these income tax matters when they came up? 

MR. LYMAN: That is objected to. 

THE WITNESS: Yes; he told me he was formerly 
employed at the Revenue Office, and he had the where¬ 
withal and know-how to go to the Internal Revenue and 
say to the agent, “I have no books and no records, let’s 
make terms,” and he said that is how you should make 
a settlement on this loss, and I told him I didn’t practice 
that way; I didn’t know whether he could do it but I 
wouldn’t do it, and after that I was dismissed from fur¬ 
ther service. 

BY MR. DOHERTY: 

Q Were you dismissed? A After that meeting I 
was dismissed. 

Q What did you tell him? A I wrote a letter March 
4, 1948; I think Mr. Canfield has a copy of that letter. 

Q At any time, Mr. Goodman—strike that. Will you 
tell the Court just what records you did see during the 
period of time you were trying to adjust the fire loss 
with the Hillvards? A The only records they made 
available to me, and the only records they said they 

206 had, were the prescriptions, and I never did see 
the prescriptions. 

Q Did you ever see this book here, referring to De¬ 
fendant’s Exhibit 2 for Identification? A Never. 

Q Do you know Mr. Boker of Boker-Dick Company? 
A I met him once and talked about an hour and a half. 

Q Now, was anyone besides Mr. Lyman and yourself 
ever present at these conversations? A My attorney, 
Mr. Gable, and Mr. A. M. Howard, Washington repre¬ 
sentative, and my son. 
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MR. CANFIELD: Here is a copy of the letter. 

THE COURT: Is Mr. Gable associated with you? 

THE WITNESS: Yes. 

MR. LYMAN: Your Honor, what has Mr. Canfield 
to do with this, handing papers back and forth to Mr. 
Doherty? I would like to know what he has to do with 
this case. 

THE COURT: I think he handed Mr. Doherty a let¬ 
ter which the witness said was in Mr. Canfield’s posses¬ 
sion. 

MR. DOHERTY: A copy; do yon have the original 
of this? 

MR. LYMAN: I didn’t bring that file down. Yes, I 
do have it. 

BY MR. DOHERTY: 

Q I hand yon a copy of it, March 4, 1948, and ask 
yon if that is a copy of a letter which yon sent to Mr. 
Lyman? A It is. 

207 MR. LYMAN: Let me see it. This is addressed 
to the Hillyards. Yon say yon sent me a copy? 

THE WITNESS: Well, it may have been addressed 
to the Hillyards; I confirmed that later. Yon probably 
got a copy. 

MR. LYMAN: Probably? Yon don’t know? 

THE WITNESS: Does it say “Copy to Mr. Lyman?” 

MR. DOHERTY: Do yon have objection or question 
about it? 

MR. LYMAN: No. 

THE COURT: Do yon wish to offer it in evidence? 

MR. DOHERTY: Yes, I would like to offer it in evi¬ 
dence. 

THE COURT: Received, next number. 

(Copy of letter dated March 4, 1948, from William 
Goodman to Hillvard was by the Court received in evi¬ 
dence as Defendant’s Exhibit No. 4.) 

THE COURT: Let me see it. All right, I have 
read it. Just leave it here. 
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BY MR. DOHERTY: 

Q And after that letter did yon discnss with the Hill- 
yards at all? Did yon talk to the Hillyards after that 
personally? A I have never seen them after that. 

Q Keep yonr voice np. A I have never seen them 
after that 

Q And it was after this letter yon received a 

208 letter from Mr. Lyman discharging yon? A On 
March 8 or March 9 I received a letter from Mr. 

Lyman dated March 8 reading as of March 3 my serv¬ 
ices were no longer required. 

MR. LYMAN: Do yon have that letter with yon? It 
didn’t state that 

BY MR. DOHERTY: 

Q Do yon have that letter? A Yon have it. 

Q I show yon this letter dated March 8, 1948, from 
the offices of Lyman, Auerbach & Lyman, and ask yon 
if that is the letter to which yon refer? A That is 
correct 

MR. DOHERTY: Is that yonr signature? 

MR. LYMAN: Yes, that’s right. 

MR. DOHERTY: I offer this in evidence as Defend¬ 
ant’s Exhibit 5. 

T H b\ COURT: It will be received. Let me see it 
(Thereupon letter dated March 8, 1948, from Joseph 
Lyman to Goodman, Gable, Gould Company was by the 
Court received in evidence as Defendant’s Exhibit 
No. 5.) 

BY MR. DOHERTY: 

Q And I show yon this copy of an alleged agreement 
between yon and the Hillyards. Is that the copy 

209 of the agreement which was signed by the Hill¬ 
yards? A It is. 

MR. DOHERTY: If Yonr Honor please, we can’t 
seem to find it. Do yon have any objection to that go¬ 
ing in? 

MR. LYMAN: Yes, I do. 
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BY ME. DOHERTY: 

Q It is your testimony that at no time did yon ever 
see any records, other than some rfeerence to these pre¬ 
scription cards they say they kept? 

THE COURT: He said he never saw them. 

THE WITNESS: I never even saw them. 

BY MR. DOHERTY: 

Q How much dealings have yon had with the General 
Adjustment Bureau? A Sir? 

Q What dealings over a period of years have you 
had with the General Adjustment Bureau? A That is 
awful hard to answer, Mr. Doherty. 

Q Are they fair and reasonable people to deal with? 
A They are. 

Q And you, as public adjuster— 

THE COURT: Is that one of the representatives of 
the insurance carriers? 

MR. DOHERTY: Yes, Your Honor. 

BY MR. DOHERTY: 

210 Q And you, as a public adjuster, would be on 
the other side in the adjustment of losses? A 

That is correct. 

• • • • 

211 Cross-Examination 
BY MR. LYMAN: 

Q Mr. Goodman, let’s get down to my indictment first 
and get it out of the way. Do you remember a deposi¬ 
tion in my office, and you refused to sign it, didn’t you? 
A That’s right. 

Q Do you deny that the statements you made in here 
are correct? A Do I deny that they are correct? 

Q Yes. A No, sir, I don’t. The reason I didn’t sign 
it was because of a few errors made in the typing of the 
deposition, is how Mr. Canfield later put it. 

Q And Mr. Canfield wrote a letter at your instance 
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stating that the deposition was honeycombed with errors? 
A Yes, that’s right. 

Q When yon come to the honeycombing let me know. 

MB. DOHERTY: So yon may refer to the deposition, 
I will hand yon a copy. 

THE WITNESS: Is this my copy? I had some 
notes on it 

THE COURT: Jnst proceed. 

MR. LYMAN: Yonr Honor, I have jnst one thing I 
want to go into. 

BY MR. LYMAN: 

212 Q Tnming to page 45, at the bottom of the 
page, 

“Isn’t it a fact that yon took the position in yonr cor¬ 
respondence that Hillyard didn’t have sufficient books 
and records to support his claim of $19,000?” 

That was a question, and in response to that yon 
said: 

“I only quote yon and Mr. Hillyard, Mr. Lyman. Yon 
told me yon had no records, and yon told me yon had 
no books. Yon told me, to prepare yonr income tax yon 
would take yonr prescriptions and add them up, and 
from that you would use whatever figures yon thought 
was necessary. My answer to yon was I couldn’t settle 
a U and 0 claim on that basis. I asked yon to give 
me a breakdown on yonr purchases, and yonr payroll, 
and heat, light, power and taxes, and other expenses in 
connection with the operation of the business, and yon 
told me yon didn’t have it.” 

Is that correct? A Yes. 

THE COURT: How does that impeach his testimony? 

MR. LYMAN: It isn’t in that one. 

THE WITNESS: Read the next question. 

MR. LYMAN: This is it, Your Honor, and he said, 
“Would yon want me to tell yon why yon told yon didn’t 
have it?” 

I said, “Go ahead.” 
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“You told me you didn’t have it because you 

213 were afraid that by keeping those books and rec¬ 
ords and giving me those figures you would be 

assessed by the District authorities for a whole lot 
more value than what you report, and you also told me, 
Mr. Lyman, that you were afraid to give me figures, or 
if you had figures that it would probably cost Hillyard 
a whole lot more income tax than what they paid. That 
is correct” 

“When was that notation made—” no, that is some¬ 
thing else. Page 47, about the middle of the page: 

“Q Where were these conversations had? 

“A In your office. 

“Q Who was present? 

“A No one but you and myself, and Mr. George 
Gable, and Mr. A. M. Hoffman.” 

And you said, 

“You know what else you told me?” 

And you said, “You were employed in the Attorney 
General’s Office, and you had settled many cases for 
litigants after you got out of the Attorney General’s 
Office on income tax. You just walked in and you would 
say to the man that was in charge, ‘Here you are, boys. 
I have got no records. I have no information. Treat 
this as you would a comparable business. Assess me.” 
“And you always got away with it a whole v lot better 
than you did by giving them information. And, 

214 you thought you could or wanted me, rather, to 
walk up to the insurance company adjuster and 

tell him the same thing—‘I have no books, records or in¬ 
formation. What does the optical man do down the 
street? Base it on their figures.’ ” 

THE COURT: How does that impeach him? 

MR. LYMAN: I want to lead up to it. And I said, 

“Q What was this? I said I walked into whose 
office and did what? 
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“A The Attorney General’s Office, and Internal Reve¬ 
nue Office. 

“Q And what did I tell them? 

“A You could settle cases without figures.” 

Now, this is Mr. Goodman: 

“Q Did I say I was bribing anybody? 

“A No. You didn’t say you were bribing. 

“Q How did I say I settled them? 

“A You tried to impress me, Mr. Lyman, that you 
knew the whereby, and the wherewith, and the where- 
all of knowing how to do those things. 

“Q What did I say that gave you that impression? 

“A You said those very words. 

“Q From those words, what impression did you get? 

“MR. HANNAN: I object. That is way outside this 
inquiry.” 

THE COURT: How does that impeach his testi¬ 
mony? 

215 MR. LYMAN: He said I was doing something 
irregular down at the Bureau of Internal Revenue, 
and I said, “Did I say anything about bribing?” 

THE COURT: He didn’t say anything about bribing. 

MR. LYMAN: The inference is there. I just wanted 
to get the record clear. 

• • • • 

224 BY MR. LYMAN: 

Q Now, Mr. Goodman, you made a statement 
about this Defendant’s Exhibit 1, pointing to the figure 
“Closing inventory, $5,813, and inventory destroyed by 
fire,” where did those figures come from? A That is 
what I want to know from you, Mr. Lyman. I know 
where the five thousand was, that was on my schedule, 
but where did you get the forty-five hundred? 

THE COURT: Wait a minute, he wants to know 
where the figure came from. 
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THE WITNESS: It came from this schedule I pre¬ 
pared, from the physical inventory we made.' 

THE COURT: Then that was correct, wasn’t it? 
THE WITNESS: $5,813 was correct 
THE COURT: He wants to know where the other 
figure came from. 

THE WITNESS: I don’t know. 

THE COURT: How did you get it to put it down ? 
THE WITNESS: I didn’t put it down, his account¬ 
ant had it. 

THE COURT: That is all. Do you know where you 
got the figure? 

THE WITNESS: I got it from Mr. Lyman. 

225 Where he got it I don’t know. 

THE COURT: Then you got it from Mr. 

Lyman? 

THE WITNESS: Yes. 

BY MR. LYMAN: 

Q Now> you have the word “Stock” on your sched¬ 
ule, $5,813. You got that from Mr. Bunting, didn’t you? 
A No, sir, I got it right here. 

Q Is there any place in here where you can detail 
that? A Yes. 

Q And that was put down after this schedule was 
written up? A That is correct. 

Q You got these from Mr. Bunting? A I got 
them from my own schedule. This is my own schedule. 

Q Didn’t you work with Mr. Bunting on them? A 
No, sir, there is my schedule $5,813. 

THE COURT: He wanted the source of those figures. 
THE WITNESS: The source of those figures we got 
from me or Mr. Hillyard. 

BY MR. LYMAN: 

Q Did you know Mr. Bunting came to the identical 
figures you did? A He must have recognized and ac¬ 
cepted my figure. 

226 Q And didn’t he give the figure to you? A 
No, sir, we gave it to him, Mr. Bunting. 
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• • • • 

235 BY MR. LYMAN: 

Q You started some malicious gossip about Mr. 
Hillyard, that he was a tax evader? A No, sir, I did 
not; you did that. 

THE COURT: Wait a minute, you have violated 
the question and answer rule. 

BY MR. LYMAN: 

Q As a result of that they filed suit against you? A 
You filed a suit against me, I believe, without the knowl¬ 
edge of Hillyard you did that. 

Q Then you admitted, by deposition, from examina¬ 
tion of all these records in Mr. Canfield’s office, with 
tax experts, that he was a tax evader, didn’t you? A I 
didn’t try to prove anything. Mr. Canfield was the 
attorney, and what he did I don’t know. 

236 Q Mr. Canfield did this without your authority? 
A He had blanket authority to do whatever ho 

wanted. 

Q You told him to do it? A No, but I think he 
can prove it. 

Q You did have a chance to prove it, didn’t you? 
A Yes. 

Q You spent a lot of money in taking the deposition? 
MR. DOHERTY: Your Honor, it— 

THE COURT: It goes to the animus, and ill will, and 
so forth. You are overruled, Mr. Dohertv. 

BY MR. LYMAN: 

Q Is that correct? You spent money on depositions 
and experts trying to prove this, didn’t you? A You 
filed suit against me for $35,000. 

Q Just answer the question; you attempted to prove 
Mr. Hillyard as a tax evader? A I did not. 

Q You paid for the deposition, didn’t you? A Yes. 
Q And you paid for experts? A I did. 
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Q And when the case came up for trial what did you 
do? A You dropped it, you dropped your slander case. 
Q And how much of your case did you withdraw? A 
$3,000. 

237 Q It was on the basis of your withdrawal of 
$3,000 that we said we would drop the slander 

suit? A Sir? 

Q It was on the basis of your withdrawal of $3,000 
that we said we would drop the slander suit? A No, 
it was on the basis that we didn’t complete our job on 
the U and 0, that was 1900. 

• • • • 

BY MR. LYMAN: 

Q In other words, Mr. Goodman, you didn’t have the 
guts to go through with it? 

THE COURT: That is not the kind of language we 
want here. 

BY MR. LYMAN: 

Q You didn’t have the intestinal fortitude to go 
through with it? A And you didn’t either for $35,000; 
we were prepared to go through with it. 

Q But you did drop $3,000 off your claim? A Yes. 
Q You took a judgment and you didn’t get the money? 
A No, we didn’t get the money. We will probably have 
a lot of trouble getting the money. 

Q You said you were in this fire adjustment 

238 business how many years? A Twenty-one years. 

Q What did you do before that? A I was 
associated with a manufacturing company. 

Q You were in the clothing business, is that right? 
A Yes. 

Q You have a Washington office? Mr. Hoffman is 
vour Washington representative? A That’s right. 

Q Is this the type of card you put out (indicating)? 
A That is correct. 
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Q Is there any reason why yon don’t put an address 
on that card? A Is there an address on that card? 

Q A Washington address; is there any reason why 
yon don’t put one on there? A No, I don’t know; Mr. 
Hoffman has been appointed. 

Q Isn’t it a fact that that is to evade service of 
process? A We are licensed in the District of Co¬ 
lumbia. We are here four days a week. 

• • • • 

242 BY THE COURT: 

Q I want to ask yon something; when were 
yon employed by the Hillyards? A I was employed 
on December 30 or 31, 1047. 

Q And that was immediately after the fire? A That 
is correct? 

Q Had yon known Mr. Lyman before that? A 
Never. 

243 Q Did he employ yon? A No, sir. 

Q Who employed yon? A Mr. Hillyard. 

Q Which one? A Mr. Bernard Hillyard; Mr. Hill- 
yard sitting there. 

Q And then yon proceeded to do some work for them? 
A That is correct. 

Q Did he get up a proof of loss? A I did. 

Q After that did yon proceed to make up any itemiza¬ 
tion of the loss in connection with this interruption of 
business policy? A I did not do that because I just 
filed a proof of loss under the policy in order to protect 
the Hillyards. I did that on February 16. 

Q But yon didn’t go beyond that? A No, with a 
right to reserve the future loss; I did that more or less 
to comply with the policy conditions. 

Q That was on February 16? A I think so. 

Q Now, what date was it that yon had this conversa¬ 
tion with Mr. Lyman when he told yon about the way 
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he conducted the internal revenue matters? A March 
3,1948. 

Q And what did he say to you with reference 

244 to records? A He said he had no records of any 

kind. 

Q Was he speaking for the HiUyards? A Yes, sir. 

THE COURT: All right. 

THE WITNESS: He told me to see Mrs. HiUyard, 
she had whatever records that were available. We were 
going to talk to Mrs. Hillyard. She referred me back 
to Mr. Lyman, and Mr. Lyman told me he had no 

records of any kind; pardon me, Your Honor, he told 

me to go see Mrs. Hillyard about the prescriptions, he 
had no books of any kind, and the reason they didn’t 
have any books was because they only filed these returns 
from prescriptions and added up only the prescriptions 
they wanted to. 

BY THE COURT: 

Q And you told him you couldn’t go along on that 
basis? A I did. 

Q Did you sever your relationship on that basis? A 
I wrote them a letter on March 1. 

Q To who? A HiUyards, and told them I couldn’t 
proceed any further with the U and 0 unless they let 
me have access to their books. 

Q Did you terminate the employment? A No, sir, 
I didn’t have a chance to, because I was written, 

245 on March 4, or on March 8 I received a letter 
from Mr. Lyman. 

Q Wait a minute, you didn’t terminate your employ¬ 
ment after you told them they were engaged in fraudu¬ 
lent activities? A No, sir, because if I had the books 
I could adjust the matter with a clear conscience. 

Q And you didn’t know Mr. Lyman or Mr. Hillyard 
was engaged in fraudulent claims? A No. 
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Q You were willing to go along on the basis of the 
contract? A Yes, sir. 

Q Is this letter, Exhibit 4, the contract? A Yes. 

Q Let me look at it. Why did you say in this letter, 
“We must also analyze and satisfy ourselves that your 
book records showing sales and purchases supported by 
details are correct,” when you had been informed the 
day before that there weren’t any books? A Your 
Honor, I took that position because if we had no books 
I couldn’t settle a U and 0 claim. I just confirmed my 
conversation with him in writing, that was only to con¬ 
firm that I can’t set up a U and 0 loss without the 
figures. I was suspicious at the time. 

246 Q You are not answering my question. You 
were told that they had no books, and why didn’t 
you say, “Mr. Lyman, your attorney, tells me there are 
no books, and if that be true I will have to proceed on 
the basis of other information, other things? A I can’t 
do that, Your Honor; I did not proceed on the basis of 
other things. 

Q You did not proceed on the basis of prior income 
tax returns? A Yes. 

Q Of course you did. A But I didn’t have any right 
to ask him for income tax returns. 

Q When you were employed by him? A I have no 
right to do it; I never do. 

Q Why did you say, “Unless we are presented with 
records we can’t adequately present and prove your 
claim,” when there were no records? A Just to con¬ 
firm my conversation of the day before. 

THE COURT: It doesn’t say that in this letter; well, 
it speaks for itself. All right, step down. 
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247 George R. Gable 

was called as a witness on behalf of the defendant and, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination 
BY MR. DOHERTY: 

Q State your full name. and keep your voice up, 
please. A George R. Gable. 

Q And where do you live? A Baltimore, Maryland. 

Q And are you engaged in business with Mr. Good¬ 
man in the Goodman, Gable, Gould Company? A Yes. 

Q As public adjusters? A Yes. 

Q Now, did there come a time that the Hill- 

248 yards, Bernard Hillyard and Mrs. Hillyard— A 
Yes, sir. 

Q And was that in connection with a fire loss at 711 
G Street, Northwest? A Yes. 

Q And did you at any time, or were you at any time 
present with Mr. Goodman when he called upon Mr. 
Lyman to produce certain books and records covering TJ 
and 0 policy, that is the interruption of business? A 
Yes. 

Q Can you tell the Court just what the conversation 
was at that time? A Well, it was sometime in the early 
part of March, we had received a supposed statement 
of net profits from Mr. Lyman sometime in the latter 
part of February. 

Q I will show you Defendant’s Exhibit 1 for identi¬ 
fication and ask you whether or not that is the paper to 
which you refer? 

THE COURT: Has that ever gotten into evidence? 

MR. DOHERTY: No, Your Honor, I am going to 
offer it 

THE COURT: I would like to look at it at some time. 

MR. DOHERTY: May I offer it in evidence now? 
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MR. LYMAN: Sure. 

THE COURT: It may be received. 

MR. LYMAN: Has it been identified? 

249 MR DOHERTY: It has been identified by a 
number of witnesses. 

(Thereupon document marked i ‘HiUyard Optical Com¬ 
pany Schedules, February, 1948,” was by the Court re¬ 
ceived in evidence as Defendant’s Exhibit No. 1.) 

BY MR. DOHERTY: 

Q Is this paper, referring to Defendant’s Exhibit No. 
1 for Identification, that you saw at that time? A Yes, 
sir. 

Q And will you tell us now what happened? A When 
Mr. Goodman had received this we attempted to analyze 
it, and there were a lot of items in here on which we 
needed substantiation, and there were a lot of items 
that were missing, making it an incomplete net profits 
statement 

With that in mind, Mr. Goodman and I called Mr. Hill- 
yard’s home sometime in the early part of March, and 
we spoke with Mrs. Hillyard, requesting her that she 
produce records which she purportedly had made up 
these figures from. Mrs. Hillyard replied and said that 
all books or records that they may have were in the 
hands of Mr. Lyman, we would have to get them from 
Mr. Lyman. Then Mr. Goodman and myself called on 
Mr. Lyman in the afternoon, at which time Mr. Lyman 
stated he had no records, that there were no books. 

We questioned Mr. Lyman and said to him, 

250 “How, if you have no records, no books, how 
then do you compile your income tax statement 

and your District tax figures?” 

“Well,” he said, “that is an easy matter. I simply 
go to their card file, which is their prescription file, and 
I extract from that file the cards that I want. I prepare 
them as my sales. I present that to the income tax 
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people, and if I have any difficulty, why, I argue it out 
with them, and I usually get away with it” 

We were shown no records whatsoever. We questioned 
Mr. Lyman about it, and he did produce from his desk 
drawer a typewritten sheet of paper on which he said 
were listed some sales, which he called off to me, and I 
made a lead pencil notation of them, and that is as 
far as we could go with this particular statement 
Q And was it some time after that that your services 
were terminated with the Hillyards T A It was some 
time after that, yes, sir. 

MR. DOHERTY: That is all. 

Cross Examination 

BY MR. LYMAN: 

• • • • 

259 Charles A. Appel, Jr., 

was called as a witness on behalf of the defendant and, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination 
BY MR. DOHERTY: 

Q Mr. Appel, will you state your name, please? A 
Charles A. Appel, Jr. 

Q And where do you live, sir? A 3383 Stephenson 
Place, Northwest. 

Q Washington, D. C.? A Washington, D. C. 

Q What is your occupation? A Examiner of ques¬ 
tioned documents. 

260 Q And what does that cover? A It covers a 
comparison of handwritings for the purpose of 

identifying writings, for the comparison of typewritings, 
for the purpose of identifying typewritings; examination 
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of paper or ink in order to determine whether the docu¬ 
ment is authentic, or how old it is, or any other question 
which will yield to examination. 

Q And how long have you been engaged in that occu¬ 
pation? A Since before the establishment of the labo¬ 
ratory at the Federal Bureau of Investigation, which was 
in 1932. 

Q What experience have you had along that line, Mr. 
Appel? A Well, I started making investigations for the 
Federal Bureau of Investigation after about two years 
of research and training whereby I read all of the litera¬ 
ture, and attended lectures of J. Fordyce Wood of Chi¬ 
cago at Northwestern University, and Albert S. Osborn 
of New York, and Dr. William Souder of the National 
Bureau of Standards, Washington, D. C., and made ex¬ 
aminations for a period of two years without the results, 
without my opinion being used; the cases were submitted 
to Dr. Souder independently, and his conclusions were 
contrasted with mine for about two years, at the end of 
which time I was instructed to make examinations for 
the FBL 

Q Now, have you qualified as an expert in this 
261 line in any courts? A Yes, I have testified in 
State, Federal and military courts all over the 
United States and it’s possessions. 

Q And will you tell the Court some of the cases you 
have testified in? A Well, I testified in the case of 
Frederick Ludwig and others, a German spy conspiracy 
trial in New York City. 

Q When was that? A That was in 1942. I testified 
in the same court, but in Brooklyn, I think it was, Fed¬ 
eral Court, in the case of Frederick Duqueene, and others, 
another German conspiracy trial. 

I also testified in the case of Debora L. Dickenson, 
.Tfl-nanese srpv trial in New York. 

I testified in the Parker murder case, Terre Haute, 
Indiana, in the State Court. I testified— 
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Q (Interposing) Let me ask yon this; have yon ever 
testified in the courts of the District of Columbia? A 
Yes, many times. 

MR. DOHERTY: Does Your Honor care to have him 
go any further in the matter of qualifications? 

THE COURT: No, he has testified before me. 

• • • • 

268 BY MR. DOHERTY: 

Q Now, Mr. Appel, did there come a time on 
or about the first of February, 1951, when you were 
requested by someone to look at and see a certain book? 
A Yes, sir. 

Q And who was it that requested you to look at this 
book? A Mr. Austin Canfield. 

Q And where did he tell you the book was? A In 
the office of Mr. Lyman. 

Q Is that Mr. Joseph Lyman? A Yes. 

Q On K Street? A Yes. 

Q And did you go to his office? A I did. 

Q And I hand you Defendants Exhibit 2 for Identi¬ 
fication and ask you whether or not that is the book that 
you saw? A Yes, it is. 

Q And at that time what were you supposed to check 
the book for? A To ascertain whether there was 

269 any evidence present in regard to the entries from 
January through December, 1947, any evidence as 

to whether these entries were made on the dates on 
which they purport to have been made, or whether pos¬ 
sibly they were all made at one time. 

Q "What was the result of your investigation at that 
time? A Well, I examined the book with a binocular 
microscope because the color of the ink on all the dif¬ 
ferent entries is so much the same. 

This is a suspicious and unnatural circumstance be¬ 
cause even if the same ink is used in making the entries 
on different dates during the course of a year, I mean 
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ink of the same manufacture, or from the same source, 
there will be differences in the color of it owing to the 
changes in the ink as it ages, as it responds to the chemi¬ 
cal conditions of the environment surrounding it. I refer 
to oxygen in the air, light and moisture; those are the 
factors which change the chemical composition of the ink 
after it is on the paper and cause differences in the ap¬ 
pearance which are visible to the naked eye. I found no 
such differences and, therefore, applied certain reagents 
at one or two places to ascertain whether the ink is an 
iron ink, because if it is an iron ink there are other 
tests which might be made which would bear on the 
question of whether the entries were made at one time, 
or all one after the other. 

270 MB. LYMAN: Just a minute. Read the last 
part of the answer. 

(Thereupon the last portion of the answer was read 
beginning: 

“I found no such differences and, therefore, applied 
certain reagents at one or two places to ascertain whether 
the ink is an iron ink, because if it is an iron ink there 
are other tests which might be made which would bear on 
the question of whether the entries were made at one 
time, or all one after the other.”) 

THE WITNESS: Whether they were made at one 
time or made on the dates purported which ran from 
January to December, 1947. 

I did not make any chemical analysis. I do not claim 
the application of those reagents is a chemical analysis 
in any sense of the word. It has to be the application 
of one chemical to the ink which causes it to change 
color in a characteristic way if iron is present, and that 
is what I did and I found iron to be present. 

In addition to the visual color of the entries and ob¬ 
servation through the microscope and with the naked eye 
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I also observed that these purported entries are spaced 
within the limi ts of the columns in which they are en¬ 
tered in a way that occurs when a person writes one line 
after the other without there being any time in- 

271 tervening in between. There is a tendency on 
the part of almost all writers, especially those who 

write rapidly, to write one line and then drop down to 
the next line and move slightly to the right, and then 
move to the next line and move slightly to the right, and 
a kind of slanting margin is created which is typical of 
writing line after line at one time, where when entries 
are made from day to day with an appreciable interval 
of time between, and not one right after the other, there 
is a tendency to space them more perfectly, that is, to 
begin at the beginning every time. 

Now, this slanting of the line of the margin, I do not 
mean by that that each line has to be to the right of the 
one line over it, because when this comes about a person 
notices it and starts back to the beginning again, and 
that moves also back to the beginning space and is char¬ 
acteristic of a person writing one line after another at 
one time. I find that here, not so much on the first page, 
although it exists there, as on other pages after that 
where, of course, by that time the writer, if they were 
written at one time, is thinking more of geting the in¬ 
formation down than they are of the exact method which 
is used to place them there. 

It is not my claim that any of these things which I 
did, or any of this effect which I found, is sufficient to 
state beyond any possibility of error that these were all 
written at one time, but it is my experience from 

272 the • cases which I have examined, from all the 
papers which I have, and the variety of material 

examined, it is my conclusion that these were all written 
at one time and not on the dates on which they purport 
to have been written. 
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BY MB. DOHERTY: 

Q Now, subsequent to the time that you first saw 
this book at K Street in Mr. Lyman’s office, did you 
take the book into your possession? A Yes, sir. 

Q And did you make further and different tests at 
that time? A Yes, I did. I had the book from March 
2 until March 6, and applied to it various additional 
reagents, the purpose of which is to ascertain any dif¬ 
ference in the ink, or the condition of the ink, from one 
line to the next, from one page to the next, that is, from 
one time to the next, as they purport to be here. 

Now, these chemical tests, whatever you choose to call 
them, they are not chemical analyses in the sense spoken 
of a few moments ago by Mr. Lyman in his questions 
to me— 

MR. LYMAN: Suppose you just testify, Mr. Appel. 

THE COURT: He is testifying. 

MR. LYMAN: About my references. 

MR. DOHERTY: It was brought out in the cross- 
examination; I think he has a right to do it 
273 THE COURT: You may proceed. 

THE WITNESS: These are tests on written 
documents and are designed to reveal by color changes, 
specific color changes in the ink as a result of the reac¬ 
tion with the reagent whether there are different chemi¬ 
cals present from one line to the next in the different 
lines of ink writing, such as you would expect to find in 
the course of a year in making entries in a book like 
this; even if it is the same manufacturer’s ink differences 
in chemical composition occur. Also there are color dif¬ 
ference which come from the reaction of the dye as dis¬ 
tinguished from the other chemicals in the ink. Dyes 
change after they are written on the paper in ink and, 
as time goes on, they oxidize and change color. 

Here we have entries from January 3, supposedly 1947, 
through December, and even if they are written with the 
same dye in the same chemical solution called ink, in 
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that length of time, being on the paper that length of 
time, being acted on by oxygen, heat, light and moisture 
of the air, in that length of time there should be a dif¬ 
ference in the color of the dye, which I was unable to 
find either by the application of reagents, or any other 
way. 

Now, in addition to that, or as a part of that actually, 
there is another test called the migration test. It is also 
a chemical test, and the purpose of it is to reveal the 
presence of chlorides or sulphides, and the posi- 
274 tion in the paper which they occupy with respect 
to the ink line, the reason being that after ink is 
written on a piece of paper the chlorides, sodium chlo¬ 
ride salt which is present in the solution moves away 
from the ink line into the surrounding fibers. The rate 
of speed at which it moves depends upon conditions of 
moisture, light, heat, in other words, conditions of stor¬ 
age. Eventually the chlorides have a position in the 
entire piece of paper on which the line exists and you 
no longer can distinguish them as originating in that line. 
In the same way, sulphides, which are present in the ink, 
which are also invisible in the ink, migrate away from 
the ink line, move into the fibers of the paper away from 
the ink line as time passes on account of the operation 
of oxygen, light, heat and moisture in the air in the 
storage in which the document is stored. We have no 
storage problem with this document at all for the simple 
reason that all of the entries are on pages bound in a 
book so that they are exposed to the same storage condi¬ 
tions. I do not mean that an entry of December 31, if 
that was written on that date, would receive the impres¬ 
sion of storage conditions of an entry of January 3, if 
that was written on that date because there should be a 
year’s difference between them, I don’t mean that; but 
I mean there is no question of one piece of paper being 
exposed to moisture that way and another piece of paper 
not, so the distinction is one which can hardly be ignored 
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with respect to this document. The sulphides move 

275 away from the ink line after the chlorides have 
moved away. The movement of chlorides inhibits 

the sulphides to a certain extent from moving. After 
the chloride movement there has been complete through¬ 
out the paper in about two years, then the sulphide 
begins to move, so I applied to this book certain pieces, 
clear pieces of paper which were left exposed to the ink, 
each page, for some twenty hours, I believe. 

I then took those pages out, pieces of paper, this paper 
out and washed them with silver nitrate and other chem¬ 
icals for the purpose of developing the chlorides which 
might have migrated to them from the entries in this 
book. However, in doing so I was unable to develop any 
clear outline of chlorides from that that I could see that 
came from these ink lines. I then placed more papers 
there adjacent to the inking under the same conditions 
for some 41 hours, I believe it was, and I then tested 
those papers for sulphides, for the presence of sulphides 
which might have migrated to those papers from the ink 
lines. I was unable to develop any color which I could 
claim were sulphides from the ink. The only way is to 
compare the outline developed with the ink line to which 
it was adjacent 

It would have to match and it would be a relationship 
of the width of the developed sulphide lines and the ink 
lines. Nevertheless, there were certain suspicious 

276 looking portions of these test papers, the reason 
for which I could not determine, which caused me 

to then apply to the pages at the beginning of the book 
opposite page 1, and at the end of the book opposite to 
page, ending page, which is page 25, a silver nitrate test 
solution for the purpose of developing, on these clear 
pages which had no writing on them at places any 
chlorides which might have migrated to those pages from 
the writing in the book to compare the width of the 
migrating lines opposite to page 1, first of January, 1947, 
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entries to those for December, 1947, to see if there was 
migration present which was more in one instance t han 
the other one, or wider. Some outlines were developed 
there but I make no claim about that whatsoever. 

I then made additional tests for sulphides by cutting 
two pieces out of the paper which contain part of the 
lines on page 1 in the figure, and on page 23 in the “F 99 
of Afro-American, next to the last entry. These papers 
were washed with reagents designed to develop sulphides. 
At the same time the ink was leached. The chemicals 
used to develop sulphides and make them visible on the 
paper, and then the paper is dried and restored so that 
the width of the developed sulphides may be compared 
with the ink line. In the piece cut out of page 1 and 
the piece cut out of page 23, I could get no difference in 
the result of washing this paper with all of these dif¬ 
ferent chemicals. 

277 My object was not, in the application of these 
migration tests, to determine how long these en¬ 
tries had been on the paper, or any of them, but to dis¬ 
tinguish between entries, one of which is alleged to 
older than another. With the specific reagent test, or 
with any of these migration tests, I was utterly unable 
to finally distinguish between any of these lines of writ¬ 
ing, as that does not correspond with the experience 
which I have had in research with inks in cases, exami¬ 
nation of cases, and it is evident that these entries were 
not made from day to day but were all made at one time. 

Q Now, after you had arrived at such an opinion did 
you later make any further and different investigations? 
A Yes, I went over the book to see if there was any 
evidence in it from which I could ascertain the source, 
for the purpose of ascertaining when and where it would 
be available. 

Q When the book would be available? A Yes. 

Q And would you tell the Court what you did and 
what you found out? A I found a label on the upper 
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left corner of the front binding which has been scratched 
over with pencil, and I applied a glass to it, although 
you can see it with your naked eye, and it says, “G. C. 
Murphy Company,” and it has certain numbers on it, 
so I contacted the company to see if they had any 
278 information as to when or where the book could 
be bought 

Q And what did you find out? 

ME. LYMAN: This would be hearsay, wouldn’t it, 
Your Honor? 

THE COURT: I sustain the objection. I assume you 
will have a representative from the Murphy Company 
here? 

MR. DOHERTY: Yes, Your Honor. 

THE COURT: Very well. 

BY MR. DOHERTY: 

Q And do you remember who you talked to, which 
store you talked to? A Yes, a man by the name of 
F. G. Kent, I think it is. 

Q And did the information you received confirm your 
analysis of the book? A Yes, sir. 

• • • • 

Cross Examination 

BY MR. LYMAN: 

• • • • 

280 Q Is there any doubt in your mind, from the 
tests you made, that the entries were made in 
1947? A Any doubt that they were made in ’47? 

Q Yes. A Very much. 

Q When were they made? A You understand I 
made these examinations and chemical tests first before 
I found that label, and from those I was convinced they 
were not made in 1947. 
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Q When were they made? Can you tell us from your 
examination? A No, I make no claim as to that. 

• • • • 

289 Q You said a while ago that the microscopic 
examination you made was a good basis for the 

conclusion that these writings were made all at the same 
time? A It was a good basis at that time as far as I 
could go. 

Q Do you recall in court before Judge Keech when 
I objected to your mutilating this book until the Hart¬ 
ford case was settled, and I was going to let you keep 
it as a souvenir? A I didn’t want it as a souvenir. 

Q You were there? A You agreed to the mutilation. 
Q I objected to mutilation unless Mr. Doherty ap¬ 
peared and said he would waive it. A That’s right. 

Q And then we turned the book over to Mr. Canfield, 
is that right? A Yes. 

Q Do you recall Mr. Canfield, in your presence, mak¬ 
ing this statement, “Mr. Appel has made his report to 
me.” That was this preliminary report I assume, 

290 wasn’t it? A Well— 

Q Just a minute— A (Interposing) You 
were asking me if I remember something he said, and 
then asking me if T interpret what he said to refer to 
this report. 

THE COURT: If you don’t understand it, say so. 
THE WITNESS: I don’t understand it at all. 

BY MR. LYMAN: 

Q Do you recall Mr. Canfield telling the Judge, “Mr. 
Appel then made his report to me. It’s contents are, it 
is a phony book, but he also suggested that he has to 
make scientifically certain;” do you recall that? A I 
don’t recall those words at all. 

Q You did make this report to Mr. Canfield? A Yes. 
Q And on the basis of that report Mr. Canfield made 
certain representations to Judge Keech, is that right? 
A Yes, so I could make certain examinations. 
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• • • • 

303 BY ME. LYMAN: 

Q Let’s assume the testimony was that the Jan¬ 
uary entries were made January 3, and another one Jan¬ 
uary 6, that they were made all in January after who¬ 
ever made the entries received the bank statements and 
checks, they were made all at once, or made at least 
down this far (indicating), and perhaps at another sitting 
the newspaper advertising entries were made, and then 
in February at one sitting these checks were entered 
here, and then at some other time in the month entries 
were made of these newspapers, all in a period of a 
couple of days, and then assume in March everything was 
made at one sitting rather than for twelve months, do 
you follow me? A Yes. 

Q Assuming that to be so would your test then 

304 tell you whether the January month entries were 
made the same day as the December month en¬ 
tries? A They do not 

Q On what do you base it? A On this, if those were 
the conditions then you have twelve separate occasions 
for making entries. 

Q That is correct. A Whereas under the other con¬ 
ditions there might be 15 different occasions on one month 
of making entries. 

Q That’s right. A So that your test would be to 
distinguish between one page and the next, one month 
and the next, instead of one line and the next. 

Q You are absolutely right. Now, assuming that to 
be so, do you have the picture now? A I guess so, yes. 

Q Would your tests then show the January entries of 
1947 as well as the December entries of 1947 made al¬ 
together sometime in 1948? A Yes. 

• • • • 

310 Q By this document you make reference to 
Murphy’s Five and Ten Cent Store, is that cor¬ 
rect? A Yes, sir. 
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Q Is that the sticker you saw up here in the corner? 
A Yes. 

Q Did you put that pencil mark on it? A I did not 
Q And when did you have this book, do you recall? 
A From the 2nd until the 6th of March. 

Q And who gave it to you? A Why, you did. I 
believe you gave it to me in the office of Mr. Canfield. 

Q Let’s see, March 2nd to March 6th, did you look at 
that time to examine the book to see whether the sticker 
was in the corner? A No, sir. 

Q When did you notice it for the first time? A The 
first time I noticed it was when I concluded a long series 
of experiments on March 5. 

Q That is the first time you saw this sticker, is that 
correct? A That’s right. 

311 Q And at whose instruction did you go to Mur¬ 
phy & Company? A Mr. Canfield’s. 

Q Have you been paid for making these tests? A I 
received a fee from Mr. Canfield, yes, sir. 

Q Did you receive one from Mr. Doherty? A No, 
not yet I will not receive any from him for making 
the test. 

Q Did you talk to Mr. Doherty concerning this test 
while the Goodman-Gable-Gould case was going on? A 
I don’t know what test that is. 

Q The test you made as distinguished from that for 
Mr. Canfield. A No. I first talked to Mr. Doherty 
either the day after or two days after I was informed 
the case was disposed of. 

Q That was the first time you had ever seen Mr. 
Doherty to discuss this book with him? A That’s right. 

• • • • 

313 MR. LYMAN: Mr. Doherty, I believe you told 
me you made a photostatic copy of this book a 
long time ago. 

MR. DOHERTY: That’s right. 
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MR. LYMAN: May I have it? 

MR. DOHERTY: Just the entries. I didn’t make it 
(Counsel produced documents.) 

MR. LYMAN: May we impound these, Your Honor? 
THE COURT: Very well. Let me look at them. 

• • • • 

315 Francis Garrett Kent 

was called as a witness on behalf of the defendant and, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination 

• • • • • 

Q Where are you employed? A G. C. Murphy Com¬ 
pany, 1214 G Street, Northwest. 

Q In what capacity are you employed? A Assistant 
to the manager. 

Q How long have you been so employed? A By that 
company sixteen years. 

Q And how long have you been in the G Street store? 
A Five years this coming November. 

Q Now, on merchandise that comes into your store 
and it is sold, do you have certain code numbers? A 
All merchandise coming in has a stock number, and 

316 we then mark the price according to that stock 
number. 

Q And is that put on all merchandise sold by you? 
A It is customary to mark all merchandise we sell of 
the value over 10 cents. 

Q I hand you Defendant’s Exhibit No. 2 and on the 
inside of the cover page I show you a little stamp, not 
stamp, it is a piece of paper; what do you call that? A 
That is a price sticker. 

Q And can you tell us what is on that from looking 
at it with the naked eye? A 'The first inscription on 


I 
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that is the letter W-D, indicating the series of merchan¬ 
dise. The next is the number 2041, which is the stock 
number, and then there is a series of numbers, 12508, 
which indicates the date that the merchandise arrived in 
the store and the price that the Murphy Company paid 
for it. 

Q From that can you tell us when that came to your 
store? 

MR. LYMAN: Your Honor, wouldn’t the records from 
which those things are taken be the best evidence? 

THE COURT: Overruled. 

BY MR. DOHERTY: 

Q Will you state when that came to the store? A 
This merchandise arrived in the store around, I would 
say January 1 to January 30, 1948. 

• • • • 


317 Cross Examination 

BY MR. LYMAN: 

Q Mr. Kent, are those stickers made up at any par¬ 
ticular time? A They are made up just at the time 
that the merchandise goes to the marking tables. 

Q And does that sticker appear on all books of that 
sort? A If the book has a retail value of more than 
10 cents. 

Q Does that sticker mean it was ordinarily only ap¬ 
plied to this particular book? A Do you mean this par¬ 
ticular sticker? 

Q Yes. A Well, this sticker is made exclusively for 
this book. The stock comes into the store and these 
symbols are applied. 

• • • • 

Q How many stickers or tickets of that descrip¬ 
tion were printed? A I have no idea 


319 
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Q 2500 of them? A I would say less than a thou¬ 
sand. 

Q More than one? A Definitely more than one. 
There would be a minimum of 12. 

Q What would be the maximum? A There would be 
no maximum set 

Q That would be a minimum of 12? A It could be 

12 . 

Q And that would appear on that type of merchan¬ 
dise? A It would appear only on that particular mer¬ 
chandise. 

Q Do you notice that has been torn? A It has been 
torn at the bottom and the sale price obliterated. 

Q Do you notice that there is a space around it where 
it appears that there was a larger sticker? 

THE COURT: A what? 

320 MR. LYMAN: A larger sticker. 

THE WITNESS: That is the normal sticker, I 
would say about three-quarters of an inch, the bottom 
of the sticker here; I am just trying to remember off¬ 
hand about the approximate size of that sticker here. 

BY MR. LYMAN: 

Q Would you say that sticker is a complete sticker? 
A Well, the price has been torn, the sale price has been 
torn off. 

Q In other words, something has been obliterated 
from that sticker? A That is the only thing which has 
been obliterated, because we do not put additional infor¬ 
mation on the sticker. 

Q I am not talking about information, but it looks 
as if it had been torn, is that correct? A Only at the 
bottom part on one corner. 

Q How about getting those stickers off if you want 
to get them off, if you want to get them off and change 
the prices? A This sticker has to be tom off. It has 
a glue back and would not be tom off unless the book is 
defaced. 
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Q And by defaced, did you note that there is a por¬ 
tion where there is apparently an attempt to tear this 
sticker, or some sticker like it? A The lower corner 
has been tom. 

• • • • 

321 Q Do you see an outline down here by pencil 
which indicates a portion was tom off of it? A 

This is definitely the edge of the sticker on the left; only 
the right-hand comer is gone. 

• • • • 

BY THE COURT: 

Q What is the symbol representing the date, Mr. 
Kent? A That is this series of numbers here. May I 
rise? 

Q Yes, if you can’t see. A This series of numbers 
here, the first number, that indicates the month of arri¬ 
val in the store. 

Q The first month of the year? A That’s right. 
The 250 indicates the cost per dozen. The last number 
indicates the year of arrival, which is 8. 

322 Q How do you get 48 out of it? A We al¬ 
ways use the last number of the year. If it is ’51 we 

would use numeral 1, if 1950, we would use zero. 

Q How do you distinguish 8 on here from 1938? 
A We have a policy in the Murphy Company stores 
whereby merchandise after it is one year old cannot be 
carried in the stores, and merchandise for 1938 would 
have since gone by seven, eight or nine years. 

Q So you don’t need the second digit to determine? 
A No, sir, not in our line of business. We use that 
only for inventory purposes. 

Q Then this could not have been a book purchased 
and priced in 1938? A Definitely not and, according to 
my recollection, we did not stock that book in 1938 be¬ 
cause at that time we did not carry the line of stationery 
that we have in the last five years. 
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• • • • 

326 ME. DOHERTY: Your Honor, I am in a 
rather bad spot I gathered from Mr. Lyman 

that he would be a considerable time, and I have only 
one witness, rather lengthy, Mr. Caplan. I am sorry to 
have these men hanging around. 

THE COURT: I suppose he will go into where this 
book came from? 

MR. DOHERTY: Yes; he is a certified public ac¬ 
countant 

THE COURT: And where he got the book? 

MR. DOHERTY: Yes. 

THE COURT: As I understand the evidence so far 
they have said all they had brought in to them were 
these prescription cards so-called. 

MR. DOHERTY: Yes, he got this book, Defendant’s 
Exhibit 2, Mr. Caplan will testify that he had that. 
THE COURT: Because I don’t yet know how 

327 you got the book. 

MR. DOHERTY: That was the first time we 

got it 

THE COURT: All right, I will adjourn. 

MR. LYMAN: Your Honor, I understand the reason 
we are here is whether there are books and records, not 
whether we gave them. 

THE COURT: Mr. Lyman, if there has been fraud 
that will be determined. 

MR. LYMAN: That has been true, but what I am 
trying to say is he to determine whether there were no 
records in existence or whether they were fabricated. 

MR. DOHERTY: Both. We are going to show by 
Mr. Caplan, certified public accountant that he couldn’t 
make anything out of them, and when he asked for fur¬ 
ther records was told that there weren’t any. 

MR. LYMAN: There has been testimony, but I don’t 
want to change the pattern of the case, but these are 
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cancelled checks which are entered in this book. Now, 
is it their contention that these cancelled checks were 
made sometime in 1948? That is what I am trying to 
find out. 

THE COURT: I don’t know what it will be, but you 
must appreciate the significance of the testimony of Mr. 
Kent 

MR. LYMAN: I do, but we also have these checks, 
check for check, for all these entries, cancelled in 1947. 

• • • • 

330 MR. LYMAN: Your Honor, when Mr. Kent left 
the stand last Friday, I have since discovered that 
there are several things that should be brought to the 
Court’s attention concerning his testimony that are in¬ 
consistent, I would say, and I have asked him to come 
back here. He is outside. 

THE COURT: Do you want to cross-examine him 
further? 

MR. LYMAN: Yes, sir. 

• • • • 

Cross Examination (Continued) 

• • • • 

BY MR. LYMAN: 

Q You recall your testimony Friday you described cer¬ 
tain numbers on this label on here, is that correct? A 
That’s right 

i • • • 

333 Q You stated that these labels are checked and 
double-checked for correctness? A That’s right, 
they are. 

334 Q What do you mean by double-checked? A 
One person sets the type on the machine and checks 

it and the tickets, the first tickets are run off and checked, 
and after that the merchandise is marked. 
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Q Is it checked after that? A The check would be 
correct if it is checked the second time. 

Q But is there any checking after that of any kind or 
at any time? A Not to my knowledge. 

Q Now, you stated that every article in the store over 
10 cents is labelled? A I believe my statement was that 
we had a policy in the store whereby all merchandise over 
10 cents was to be marked with a ticket. 

Q I came into your store Saturday, didn’t I? A 
That’s right, you did. 

Q With another gentleman? A That’s right, you did. 

Q And I called you over to the stationery counter, 
didn’t I? A That’s right. 

Q And I purchased some books, didn’t I? A That’s 
right. 

Q Do you recall how many? A I would say 
335 approximately ten. 

Q Do you recall making a slip out for them? 
A There was a sales slip made by the sales lady, and I 
checked the extensions. 

• i • • 

Q Would this refresh your recollection? (Indicating) 
A That is the sales slip. 

Q How many books? A There are nine. 

Q Now, I ask you to look at Plaintiffs’ Exhibit 40 
again and state whether or not there is a label in it? 
A There is a label in the back. 

Q I show you a book which is identical with Plaintiffs’ 
Exhibit 40. 

THE COURT: Have it marked. 

(Thereupon the blank book referred to was marked 
Plaintiffs’ Exhibit No. 41 for Identification.) 

BY MR. LYHAN: 

Q And ask you if there is a label in that one? A 
Yes, there is a label there. 
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Q And Plaintiffs’ Exhibit 42 for Identification; 

336 is there a label on 42? A There is. 

Q Yes. 

THE COURT: How does this implicate it? 

MR. LYMAN: I want to come to that to show the 
next group. 

THE COURT: This corroborates it 

MR. LYMAN: I know, up to that point 
BY MR. LYMAN: 

Q Now, on this same counter, next to it, was Plain¬ 
tiffs’ Exhibit 43. Now, will you tell the Court whether 
that has a label on it? A It has a label in the back. 

MR. LYMAN: Will you mark those 44 and 45? 

(Thereupon blank books were marked Plaintiffs’ Ex¬ 
hibits Nos. 42, 43, 44 and 45 for Identification.) 

BY MR. LYMAN: 

Q I show you Plaintiffs’ Exhibit No. 44 and tell us 
where the label is. A There is no label in this book. 

Q Showing you Plaintiffs’ Exhibit 45. A There is no 
label there. 

Q Now, do you recall when I called you over to the 
counter and showed you about that whole row of 

337 books on which there were about 20 or 30? A You 
did. 

Q What did you find about labeling those? A There 
were some labels and some labels were obliterated and, if 
you will recall, I said we had a policy that all articles 
were so marked, and we had no control over them; some¬ 
body may have come in there and called for that mer¬ 
chandise and it would have gone on the table. These 
books did not go across the marking table. 

Q Have you ever tom any label out of a book while 
it is on the shelf? A We have. 

Q Would you tear it out in this fashion? A No. 

Q Would you cut it? A The label would be removed 
completely, or as nearly as it could possibly be. 
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Q I show you Plaintiffs’ Exhibits 46, 47 and 48, and 
ask you to explain the labels on those. A The labels 
have all been torn out and marked with a pencil. 

Q There is nothing on those, is there? A No, there 
is not 

Q Now, we have showed you about 30 or 40 other 
labels of that 69-oent book on your rack which had been 
tom out? A How many? 

338 Q Twenty or 30. A Possibly 20. 

Q Some had the stickers in? A Some did. 

Q And they said 69 cents? A Yes. 

Q What was the purpose of tearing the label out? A 
The price had apparently been changed to 69. 

Q Isn’t the reason you tore the labels out was because 
there was some mistake on the label? A No, there was 
no mistake. Evidently there was a price increase from 
one price to the other. 

Q But you had some labels on that 69-oent line? A 
Yes. 

Q Why tear the label out? A These books might 
have been on the shelf and these other books had gone 
across the marking table after the price change went 
through. 

Q So you have no definite policy of marking every 
10-cent article? A We have the policy of marking every 
10-cent article. 

• • • • 

Q You have a label, your label states the sales 

339 price? A That’s right, it does. 

Q And on all merchandise you stated over 25 
cents the label—you state the true price, is that correct? 
A If that merchandise was marked with the ticket it 
would be the correct price. 

Q WTiy do you have it on some tickets and not on 
others? A Because as I stated there was a price change 
on it, there had to be a price change on it or the ticket 
would be in there. 
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Q The little labels on the back, are they easily as¬ 
certainable? A They are available. 

• • • • 

Q I show you Plaintiffs’ Exhibit 49 and ask you to 
show it to the Court and state what it is. A This 

340 is what we know as a Senso marking label. It 
has an adhesive strip on the back or, I should say, 

it is actually two pieces of paper which have to be tom 
apart, and that is the adhesive surface on there; no water 
is required. 

Q And those labels are not obtainable with the name 
Murphy on it by anyone except yourselves? A Not to 
my knowledge. 

Q And you also stated to the Court that the number 
of labels run off always corresponds with the number of 
articles in stock, is that correct? A No, I did not. I 
said the number of labels run off would be determined 
by the amount of merchandise that was there. It could 
be a minimum of 12, or any amount over that. 

Q But do you usually print labels for more than you 
put on the shelves? A No, there are automatic counters 
on the machine. 

Q Do you ever print labels in wholesale? A That 
would be kind of foolish if you had no use for them. 

• • • • 

Q I show you Plaintiffs’ Exhibit 50 and tell the Court 
what it is. A That is a label that is similar, with 

341 a glue back. 

Q What is the name on it? A G. C. Murphy 
Company. 

Q Do you know how I got it? A Yes, I do, because 
you went into the stockroom with another man, a red¬ 
headed man, and mistook him for me and called him by 
name and asked him if you could see the machine on 
which these tickets were made. How you got them I 
don’t know. Evidently he didn’t give them to you. 
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Q Are you ready to state lie didn’t give them to me? 
A No. 

Q Is it your testimony that he didn’t give them to 
me? A I don’t know. 

Q His name is Mr. Bout, isn’t it? A R-o-u-y. 

Q Are you ready to state Mr. Rouy didn’t give them 
to me? A I am not, I don’t know. 

Q I show you Plaintiffs’ Exhibit 51—not very big— 
will you take it out of my hand and tell the Court what 
that is? A That happens to be a marking label with 
G. C. Murphy Company on it. That is off some range of 
sweaters. 

Q Are you ready to state that it was taken off a 
sweater or that I got it out of the stock room? 

342 A I don’t know, but I say it was from a range of 
sweaters. 

Q Will you look at the back and tell me if it was 
taken off the machine or came off a sweater? A I don’t 
know. 

Q In other words, you have no policy concerning these 
labels at all, do you? A What do you mean? 

Q About the distribution of these labels. A When a 
label is made for certain merchandise it is to be used on 
that merchandise. 

Q What about the blank labels ? A You have to have 
blanks before you can put them on anything. 

Q They are easily obtainable, aren’t they? A Not to 
my knowledge. 

Q You know to your own knowledge that I got it at 
your store ? A There are several Murphy stores it could 
have come from. 

Q Are you ready to state it did not come from your 
store? A I don’t know. 

Q This machine you talk about as being so precise, 
isn’t it used widely throughout the country? A I 

343 don’t know how many, or have no way of knowing 
how many use the machine. 
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Q It isn’t set up for the Murphy Company? A Mo. 

Q Nothing secretive about it? A No. 

Q You take type out of one little compartment and put 
it in a little slot to make a number? A That’s right. 

Q And you subsequently during the day remove that 
type and put in other type? A Yes. 

Q How many times a day do you remove type out of 
that slot? A I have no way of knowing, it may be many 
or few. 

Q The persons who run that machine, are they skilled 
printers? A They are not printers. 

• • • • 

Q Isn’t it a fact that a very nice old lady had 
344 just been running that machine? A It depends on 
which machine you mean. 

Q Running the labeling machine. A One of them. 

Q And she wears bifocals? A That’s right, one of 
the women does. 

Q And you said only enough labels are run off to 
cover the next lot of merchandise, is that right? A 
That’s right. 

THE COURT: That is repetitious. 

• • • • 

BY MR. LYMAN: 

• • • • 

Q Now yesterday when I talked to you you said you 
didn’t want to get mixed up in this thing. 'Will you tell 
us what you meant by that? A Well, I have always 
made it a practice to strictly mind my own business. 

THE COURT: But you are here in the interest of 
justice. 

THE WITNESS: I understand. 

THE COURT: The Court understands your position. 
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• • • • 

345 Q There is no inference, I want you to under¬ 
stand that, but I would like to know who talked 

to you prior to your coming here, other than myself? A 
Mr. Appel, I believe, asked me to identify that label. 

• • • • 

THE WITNESS: And I saw Mr. Doherty only in 
this room just a couple of minutes prior to coming in 
here. 

• • • t 

346 Redirect Examination 
BY ME. DOHERTY: 

Q Just one question; did Mr. Appel or myself, Mr. 
Kent, indicate to you in any way what your testimony 
should be here? A No, sir, nothing at all. I know abso¬ 
lutely nothing about this. I am as much in the dark as 
when I was first called. 

• • • • 

347 Percy I. Capkm 

was called as a witness on behalf of the defendant and, 
being first duly sworn, was examined and testified as fol¬ 
lows : 

Direct Examination 

• • • • 

Q What is your profession or occupation? A I am a 
C. P. A. 

• • • • 

348 Q Now, directing your attention to 1948, some¬ 
time during that year, did the General Adjust¬ 
ment Bureau of the District of Columbia contact you 
relative to checking certain records? A I have done 
several jobs for the General Adjustment Bureau. 
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Q I am talking now about 1948, referring to the Hill- 
yard loss. A Yes, my calendar tells me on April 1 I 
got a call from Mr. Bunting. 

Q April 1, 1948? A April 1, 1948. 

Q And what were you supposed to do? A I was 
supposed to contact Mr. Lyman, the attorney for the as¬ 
sured, which I did, and I saw him, according to my rec¬ 
ord, on Saturday, April 3. 

• • • • 

BY MR. DOHERTY: 

Q Now, did you see Mr. Lyman? A I did. 

Q Where did you see him? A I saw Mr. Lv- 

349 man in his office in, I think, the Railroad Build¬ 

ing. 

Q Keep your voice up; when? A On April 3. 

Q And who was there with you? A At that time I 

was there alone, Saturday morning. 

Q With Mr. Lyman? A That’s right. 

Q And did you discuss the Hillyard matter with him? 
A I certainly did. 

Q And did you ask him for any records he might have 
covering the business at 711 G Street? A I certainly 
did. 

Q And did he give you any records? A Yes, sir. Let 
me say I came prepared with accountant’s report, account¬ 
ant’s working papers— 

• • • • 

THE COURT: Did he give you any records? 

THE WITNESS: He did. He gave me a small book. 

• • • • 

Q I will hand you Defendant’s Exhibit 2 for Identifi¬ 
cation, which has also been put in evidence as Plaintiffs’ 
Exhibit 1. 

• • • • 
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THE WITNESS: This certainly looks like the book. 

THE COURT: Would your records help you? 

THE WITNESS: Yes, sir, there was a photostat copy 
made of the contents of this book. By referring to the 
photostat copy I would know. 

• • • • 

Q And do you know who you asked to make these? 
A Well, I instructed Mr. Bunting to have photostats 
made of these records, since the lawyer asked that they 
be returned. 

Q Now, I hand you those photostats and ask you if 
that will refresh your recollection at all? A It seems 
to me that since this book has been returned some figures 
have been added, the figures which were in the book, the 
original black pen figures. To the best of my 
351 recollection there were none of these smudges on 
here. They appear to have been added. The 
photostats indicate that these are the original figures. 

THE COURT: The question is whether the books has 
been changed. 

THE WITNESS: To the best of my recollection it 
has. 

THE COURT: Don’t you know by looking at it? 

THE WITNESS: Yes, I would say it is from these 
figures here, this is the book. 

• • • • 

Q That there have been some additional figures placed 
on it since its return? A That’s right. 

,MR. LYMAN: May I see it, the additional figures ? 

MR. DOHERTY: Here. I don’t know who put them 
on there. 

• • • • 

Q Did Mr. Lyman at that time tell you whether or 
not he had any records other than that? 

• • • • 
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352 THE WITNESS: Mr. Lyman stated that that 
was the only record. 

• • • • 

Q Did you take that back? A I did. 

Q An d did you endeavor from that book to make some 
statement covering the loss at 711 G? A I did. 

Q I mean of the Hillyards? A I did. 

Q And how long did you keep that book? A About 
two weeks. 

Q Did you call upon Mr. Lyman or the Hillyards for 
any further or additional information? A I sure did. 

Q And will you tell us what you did and what you got? 
Was there a report of this here made to the Adjustment 
Bureau? A Yes, sir. 

• • • • 

353 Q What records, other than that book, were 
given to you by Mr. Lyman or the Hillyards? A 

This book was the only book together with, I think, a 
payroll record that was given to me at that time. At the 
time I asked Mr.—I told Mr. Lyman that the figures as 
they were appeared inadequate, and I suggested that he 
produce for my examination the Federal Income tax re¬ 
turns which were filed for 1946, 1947. He told me I think 
that 1947 wasn’t ready yet at that time; and that he pro¬ 
duce also the payroll records, which he gave to the Gov¬ 
ernment, and that he also submit invoices showing 

354 purchases. I think that covered everything Mr. 
Lyman promised— 

THE COURT: Didn’t you ask him anything about 
sales? 

THE WITNESS: I also asked him for the sales rec¬ 
ords, pardon me, Your Honor, and he told me those are 
the only records, that there was nothing else available at 
that time. Yes, at that time he told me that there was 
nothing else available, that this was the only record. He 
promised he would try to get—oh, yes, I also asked for 
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bank statements and he promised me he would try to get 
them, and I think around April 14th or 15th I received a 
letter from him in which he asked me to return the rec¬ 
ords. In the meantime I had written to the General Ad¬ 
justment Bureau and told them that because of the in¬ 
adequacy of the information supplied I was unable to 
proceed with the examination and, pending further infor¬ 
mation, I would defer the examination. 

BY MB. DOHERTY: 

Q Now, at a later time did they show you certain rec¬ 
ords covering prescription sales tickets? 

• • • • 

THE WITNESS: Yes. 

• • • • 

Q And where did you get them, or where did 

355 you see them? A I saw them first sometime in 
August or September in the house of Mr. Hillyard. 

Q And did you see them again at a later time any¬ 
where else? A Yes, I examined them later on, some¬ 
time in October. 

Q And where? A In the office of Mr. Lyman. 

• • • • 

Q What did you observe and next do to make a find¬ 
ing as far as the figures were concerned? A When I 
first saw the cards I was satisfied they might represent 
the sales. Of course, I had no idea what they were in 
actual total, or what their makeup was. 

At the time I first examined them at Mr. Hillyard’s 
house I suggested to Mr. Lyman that since the cards were 
apparently sorted by months that he make a total of each 
month on adding machine tape, and that total was made, 
and then later on another total was apparently made. As 
I recall the total sales indicated in the so-called record 
was something like $55,000, the second. The first 

356 tape was around $52,000, and the third tape was 
about $44,000. 
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Now, you understand I can’t keep these figures in my 
mind- I am giving you the best of my recollection. I have 
the information in my report in case you want it 

Q Now, thereafter did you spot check any of those 
particular cards ? A Yes. 

THE COURT: Wait a minute, this was in April? 

T HE WITNESS: No, sir, this was in October. I 
didn’t know that there were any sales or any of these 
cards until September. Apparently the insurance com¬ 
pany personnel had been— 

THE COURT: Wait a minute now; I want to know 
when you first saw the cards at Mr. Hillyard’s house. 

THE WITNESS: In August or September. 

THE COURT: And it was after that that the tapes 
were run? 

THE WITNESS: That’s right. 

THE COURT: When did you do the spot check? 

THE WITNESS: The spot check was sometime in 
October. 

THE COURT: That was in Mr. Lyman’s office? 

THE WITNESS: That was in Mr. Lyman’s office. 
BY MR. DOHERTY: 

Q Will you tell the Court the result of that spot 
check? 

357 MR. LYMAN: Pardon me, explain spot check 
first; the tape or cards ? 

THE WITNESS: I took three months at random. 

MR. LYMAN: Just a minute. 

THE WITNESS: If you want an explanation I will 
give it to you. 

(MR. LYMAN: You said in my office— 

THE WITNESS: Three months, I took three months. 

MR. LYMAN: Cards or tape? 

THE WITNESS: If you will let me go ahead; I took 
three months of the cards at random and re-added them 
on an adding machine in Mr. Lyman’s office, and he was 
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seated, Mr. Lyman sat over me all the time, Mr. Lyman 
sat alongside and as I took them off those three totals 
were substantially in agreement with the totals presented 
on the second tape. 

BY MR. DOHERTY: 

Q Now, referring back to those cards now, did you 
spot check certain cards for certain purposes? A Yes, I 
tried to spot check certain cards, and I was told— 

MR. LYMAN: Object to what he was told. 

BY MR. DOHERTY: 

Q Told by who ? A I was told by Mr. Lyman. 

THE COURT: Overruled. You may answer. 

358 THE WITNESS: I was told by Mr. Lyman 
these cards represented prescriptions, some of them 

had a series of numbers, some of them didn’t have a 
series of numbers. There was a question in the examina¬ 
tion as to whether or not— 

• • • • 

THE WITNESS: There was a question in my exami¬ 
nation of the cards to determine not only whether these 
sales, whether these sales were covered by the insured. 
I noticed in the examination which I made that of a cer¬ 
tain date some cards had one series, and practically on 
the same date other cards had a different series. These 
series numbers, as I recall, were supposed to be job num¬ 
bers of the sale. On other cards there were no numbers 
at all. 

• • • • 

Q Just state what you saw. 

• • • • 

THE WITNESS: All right, on two practically iden¬ 
tical dates there were four jobs which bore serial 

359 numbers. One question I must— 

MR. DOHERTY: If Your Honor please, I 
would like to have the exact date and number. 

Do you have the exact date and number? 
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THE COURT: You don’t have? 

THE WITNESS: The exact numbers, no, sir. 

THE COURT: Would your memory be refreshed if 
you look at your records? 

THE WITNESS: Yes. 

THE COURT: And were those records made soon 
after the examination or at the time of the examination? 

THE WITNESS: The records were made at the time 
of the examination. 

THE COURT: You may look at them. 

THE WITNESS: On June 5, 1947, a sale bearing the 
serial number 923; on June 2— 

MR. LYMAN: Just a minute, Your Honor. 

MR. DOHERTY: Would you like to follow what he 
says? 

THE COURT: If there is objection I want to know it. 

MR. LYMAN: For years we have been trying to get 
these reports by accountants. They have always kept 
them from me. 

THE COURT: I can understand in a situation of this 
kind. 

MR. LYMAN: They have never alleged fraud in their 
pleadings. They have just said it was inadequate but 
they never said how it was inadequate. May I see the 
copy of the report? 

360 THE COURT: Of course you may. The witness 
is looking at it, but counsel may look at it 

THE WITNESS: On June 5, 1947, there was a sale 
charged to Serial No. 923. 

On June 2, three days earlier, was a card bearing 
Serial No. 2164. 

On June 19 there was a sale which bore Serial No. 

1122. 

On June 18 there was a card which bore Serial No. 
1950. 
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BY MB. DOHERTY: 

Q Now, there was some statement about different 
cards, some with numbers and some without? A That’s 
right 

Q And did yon ask for any explanation covering that? 
A I asked Jdr. Lyman to give me an explanation of the 
number and he told me that was a job number. I did not 
tell him that there was a variation in those numbers. I 
asked Mr. Lyman for several records and the answer I 
got was that either he would see his client and let me 
know, or that he didn’t know. 

Q Did there come a certain time that you asked for 
certain additional and further information from Mr. Ly¬ 
man and he said he would get it? A Yes. 

Q And did he call you back and talk to you about 
that? A Yes, on October—before I submitted my 
362 report, my official report, Mr. Lyman got me on the 
telephone and said that his client, that he wouldn’t 
give me the information that his client had furnished his 
accountants. 

Q Did you ever talk to Mr. Bernard Hillyard? A 
The only time I ever saw or spoke to Mr. Bernard Hill- 
yard was the time I was taken with Mr. Bunting to his 
house by Mr. Lyman and introduced to him. Beyond say¬ 
ing “Hello” I don’t think I ever spoke to him. 

Q Now, at any time in all the times you either met 
or talked to Mr. Hillyard or met Mr. Lyman, did they at 
any time tell you that any records had been destroyed by 
fire? A No, sir, he never did. As a matter of fact, the 
first time I was in his office he told me this was it. Those 
were the words, as a matter of fact. 

Q You mean the book? A The book. 

Q That is Plaintiffs’ Exhibit 21, which has been identi¬ 
fied? A That’s right. 

Q From the book and records which were given to you 
for examination were you able to come up with any 
answer as to the loss? 

• • • • 
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362 Q Were you from the books and records able 
to compute any loss? A No, sir. 

Q And you weren’t hired by the Hartford Fire Insur¬ 
ance Company, were you? A No, sir, I was hired by 
the General Adjustment Bureau. 

Q And paid by them? A And paid by them. I think 
if that is important you had better look into that. 

• • • • 

Cross examination 
BY MR. LYMAN: 

Q Mr. Caplan, how much were you paid for this job? 

THE WITNESS: Is that material? 

THE COURT: Yes. 

THE WITNESS: I think it was $250. 

BY MR. LYMAN: 

Q How long did it take you to write up these 

363 eight pages? A That I couldn’t tell you. If you 
mean the actual dictation of it it probably took 

three or four hours, but if you are talking about the prep¬ 
aration of it— 

Q Yes. A I really can’t say offhand. I will try to 
give you an estimate of it, if you want 

Q All right, give us an estimate. A Oh, I would say 
the examination took roughly— 

Q (Interposing) Not the examination, but your sit¬ 
ting down and compiling this report. A That was com¬ 
piled at different times, Mr. Lyman. 

Q What was the total time spent on compiling this 
data? A I was in your office, and had this book and 
the payroll, and the invoices which you gave me in your 
office. 

Q Invoices? A Yes. 

Q You did have invoices? A You gave me the state¬ 
ment. 

Q Why didn’t you say that when Mr. Doherty was ask- 
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ing yon? A I was trying to tell the story bnt you 
wouldn’t let me. 

Q You had bank statements? A Yes. If you 

364 want a report I will give it to you; but don’t start 
yelling at me. 

• • • • 

BY MB. LYMAN: 

Q First of all, Mr. Caplan, let’s get this straight; you 
and I had a lot of conversations. A Conversations, yes. 

Q I was in your office, wasn’t I? A Yes. 

Q We sat down and talked about this whole thing, 
didn’t we? A That’s right. 

Q And I told you they had a fire? A That’s right. 
You didn’t have to tell me that, I knew that. 

Q You knew that. You also knew that Mr. Bunting 
had been given a lot of records, or some records, is that 
correct? Did you know that? A Mr. Bunting gave me 
accountants’ work sheets and an accountant’s report to¬ 
gether with a copy of the insurance policy. 

365 Q And tax return? A No, sir, you had the tax 
returns but refused to give me access to them. 

Q You never saw the tax returns? A Oh, yes, later 
on. 

Q That had not been completed, the 1947 return at the 
time? A But you had only the 1946 return. 

Q You were told that the ’47 return had not been 
completed at the time? A But you had the ’46 return. 

Q I want an answer from you, don’t question me. We 
had completed the 1946 return? A That is what you 
told me. 

Q And we turned over the ’46 and ’47? A You did 
not. 

Q You never saw them? A I saw them in your office 
over your shoulder. 

Q And you took off certain information? A That’s 
right 
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Q Because I told you I didn’t want you or anybody 
else to take my client’s tax return out of the office? A 
You may have said that I took the information off 
of them, and when I asked for the information or expla¬ 
nation of the $13,500 you said it was not available. 
366 Q What was the 13 or 15 thousand report? 

• • • » 

THE WITNESS: On the ’47 tax return there was an 
item “Other expenses, $13,420.23.” 

• • • • 

Q All right, show it to me. Now, that is broken down 
as Schedule G, is that right, $13,420.23? A That’s 
right. Apparently that was not on the return because I 
asked for it, and you promised to give it to me and 
didn’t do it. 

THE COURT: What was on the return? 

THE WITNESS: The analysis for the thirteen thou¬ 
sand. 

• • • • 

368 Q You just answer my question. A I never 
saw this return. 

Q All right, see if there are any differences. A There 
are differences. 

Q There are? What are they? A First of all, the 
cost of the sales. 

THE COURT: What are you showing him? 

MR. LYMAN: I am showing him the 1946 tax return. 

THE COURT: What is the exhibit number? 

MR. LYMAN: Plaintiffs’ Exhibit 11. 

THE COURT: Now you may answer. 

THE WITNESS: I never saw this return, cost of 
sales, this up here; on the one I was shown was $6,000. 

THE COURT: Cost of sales? 

THE WITNESS: Yes, sir, the cost of sales, inventory 
plus purchases. 
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THE COURT: Cost of purchases? 

THE WITNESS: Cost of merchandise sold, the cost 
to the taxpayer on merchandise sold was stated to be 
$6,000, the report was given— 

THE COURT: Is that cost of purchases which were 
sold? 

THE WITNESS: That’s right. 

BY JfciR LYMAN: 

Q Isn’t it a fact, Mr. Caplan, that you were shown 
this document— 

369 Mark this Plaintiffs’ Exhibit No. 52— 

Weren’t you shown Plaintiffs’ Exhibit 52? A I 

think this is it 

Q Is that it? A Just a minute— 

Q All right, check it again. A I say I think this is 
it; I am not sure. I think this is it, Mr. Lyman. I am 
not certain. 

Q What do your records show by comparison? A 
My records show the cost of the item was $6,000 and on 
this thing it doesn’t show at all. 

Q This is the return I showed you? A Wait a 
minute, may I have another piece of paper? The light is 
not very good. 

• • • • 

THE WITNESS: All right, sir. Now, Your Honor, 
this is not the return I saw. The return I saw showed 
an income of $10,000. This one shows net income of 
$7,662.95. The return which was given to me, that same 
piece of paper which purported to be the return 

370 for ’46, shows a net income of $10,647.72. 

BY MR. LYMAN: 

Q That was ’46, is that right? A That’s right. You 
had it with a lot of other papers. 

Q And in ’47 you were shown that profit of what? A 
In 1947 I was shown a return— 

Q (Interposing) Showing net profits of what? A 
Which showed a net income of $6,473. 
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Q That would be this, then, wouldn’t it? A I never 
saw that return. The return I saw was a pencil copy. 

Q I am talking about 1947. A If you are telling me 
that is the ’47 return which adds up with this I agree 
with you, but don’t tell me I saw that. 

THE COURT: What is that? 

MR. LYMAN: Plaintiffs’ Exhibit 13, 1947 tax return, 
copy was not filed at the time that was shown to you, is 
that right? 

THE COURT: He has already answer that, that he 
never saw that, that what he saw was pencil figures. 

THE WITNESS: That’s right, and not ink. I don’t 
know how important this is, but the net income on 
371 this form is the same as this. 

THE COURT: And that only was the net in¬ 
come in fixing up the account in this? 

THE WITNESS: I don’t know, Your Honor, ask coun¬ 
sel I don’t know what he is trying to get at. 

MR. LYMAN: No, I say determining the gross income. 

THE WITNESS: That’s right. 

THE COURT: The important thing is to determine 
gross earnings as defined in this policy in a certain way, 
defined as total net sales less cost of merchandise sold, 
plus other earnings derived from the operation of the 
business. In determining gross earnings due considera¬ 
tion shall be given to the experience of the business be¬ 
fore the loss and the probable experience thereafter. 

• • • • 

THE COURT: Net income, deducting various items 
for labor, rent, telephone and utilities doesn’t come into 
this at all? 

THE WITNESS: No, that is Schedule B of the pol¬ 
icy— 

• • • • 

Q Just a minute, Mr. Caplan, what is the gross sales 
reported on the ’47 return as you saw it according to 
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your figures, whether it was pencil, or ink, what did yon 
get? 

• • • • 

372 THE WITNESS: According to this report the 
total net sales were $44,136.50. 

BY MR. LYMAN: 

Q Now, does that coincide with the figure you have in 
your report? A Yes, I think so. 

Q All right, this is 1947, correct? A Uh-huh. 

• • • • 

THE WITNESS: 44,000 is a figure which ap- 

373 pears on the return, but the one which appears on 

the claim is entirely different, you understand that. 
BY MR. LYMAN: 

Q What? A The one which appears on the claim is 
entirely different 

Q What is the figure you are talking about? A When 
this was submitted on the accountants’ report this showed 
52,000. 

Q In other words, the insurance company is gaining 
by this, is that true? A I don’t know. 

MR. DOHERTY: We are confused by it. 

MR. LYMAN: Just a minute. 

THE WITNESS: I don’t know. 

BY MR. LYMAN: 

Q If the sales reported are less than the amount of 
recovery— A (Interposing) If you are trying to tell 
me the sales are less here than here (indicating) I will 
agree with you. Whether the insurance company is gain¬ 
ing, I don’t know. 

Q Cost of goods sold, can you compute it on there? 
A According to this, and only according to this, the 
opening inventory is stated at 20,000; the mer- 

374 chandise bought for sale was sold being $7,111.05; 
the materials and supplies $164.48; the closing in¬ 
ventory, $7,000, so that according to this computation you 
have a cost of goods sold of $7,275.53. 


179 A 


• • • • 

Q And this is net? A That is not, no. 

Q That is gross earnings? A That is gross income. 

Q Under the policy it is considered gross income? A 
For tax purposes it is, gross income; under the policy 
that is not the earnings. 

Q Gross earnings, as I understand it. 

THE COURT: There are other elements; there is 
gross earnings derived from the business and then you 
have to take an experience before and after. 

MR. LYMAN: That was for arbitration. 

THE COURT: There is nothing in here about arbitra¬ 
tion. This is an agreement I am looking at 

MR. LYMAN: That is gross income at that 
375 point. 

THE WITNESS: That is gross income, but this 
is not gross income (indicating); I don’t know what the 
purpose is. 

BY MR. LYMAN: 

Q At least you have got a figure for gross profit? A 
I will define it for you, you have got a figure which says 
gross profit from sales. 

Q Now, looking at that, what would you say the mark¬ 
up would be? Can you compute that quickly? 

THE COURT: The markup? 

MR. LYMAN: Yes, I want to get a figure and show 
him he could have computed this thing in an instant. 

THE COURT: What has the markup got to do with 
it? 

THE WITNESS: Apparently counsel is trying to 
show me how to be an accountant 

THE COURT: No, you answer. 

THE WITNESS: The cost of sales is around 20 per¬ 
cent or a little less. 
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BY MR. LYMAN: 

Q All right, what else do you take into consideration! 
A You do take non-recurring expenses— 

Q This is a gross earnings policy. You add to 

376 that non-recurring expenses? A You deduct non¬ 
recurring expenses. 

THE COURT: You deduct the expenses which do not 
occur during the interruption? 

THE WITNESS: That’s right. 

BY MR. LYMAN: 

Q What would those be normally? A I haven’t any 
idea. 

Q If you have no idea then this is the gross earnings, 
isn’t it? A That is the gross profit on sales. 

Q What would you deduct? Tell me something to 
deduct. A You wouldn’t expect under a fire to have 
gross profit, would you? 

Q Mr. Caplan, just answer the question. A The pol¬ 
icy guarantees to give to you the same earnings you would 
normally have plus any expenses which would normally 
occur. Is that right? 

Q Please don’t argue with me; what would you deduct 
from here? A Rent, wages, and any expenses in con¬ 
nection with it. 

THE COURT: You wouldn’t deduct rent and wages, 
would you? 

THE WITNESS: Sure you would. 

377 THE COURT: You would only deduct what 
don’t recur. 

THE WITNESS: I don’t want to argue, but he is 
starting with a net profit. Is there an insurance man in 
the house? 

THE COURT: I know what the policy says. Maybe 
you are thinking about another. I will take a recess now 
and let you see what it is. 

Let him see that policy over the lunchtime. 
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379 Cross Examination (Continued) 

• • • • 

Q I just want to clarify one thing; yon made a state¬ 
ment on direct examination in response to a question by 
Mr. Doherty; did anyone ever tell yon that any records 
were destroyed by fire and yon answered “No.” A That’s 
right. 

Q I show yon page 2 of yonr report and point to 
paragraph 2 and I will read the whole paragraph: 

“There was the implication, and if not in fact, the 
statement made, that this record was made np at the end 
of each month from total sales, and that the details of 
the sales were destroyed.” 

• • • • 

A The implication was made that the total was made 
np at the end of each month, and that at the end of each 
month the detail of the sales were destroyed. 

Q We were talking about after, though, weren’t we? 

A I don’t retract one thing I said in my original 

380 statement. 

Q Another thing I want to ask yon, yon came to 
the conclusion that yon couldn’t arrive at any loss. I be¬ 
lieve yon made that statement? A That’s right. 

Q All right, I want to read page 4 of your statement 
that yon filed. Let me do the reading. 

• • • • 

MR. LYMAN: Page 4, that would be the second para¬ 
graph beginning with the word “If.” 

“If we are willing to accept $14,427.40 more or less (the 
payroll is gross—payroll taxes are deducted and paid by 
check) as the approximate amount of the assured’s living 
expenses, and if it could be determined that the checks 
drawn and charged to the bank account are for the pur¬ 
poses other than payroll and payments on the building, 
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then it would not be unreasonable to assume that $44,- 
136.55 is the amount of the sales.” 

THE WITNESS: Wait a minute now. 

MB. DOHERTY: Bead the next sentence. 

MB. LYMAN: Let me conduct my own examination. 

• • • • 

Q When did you change your mind that it is unreason¬ 
able? A When you— 

381 Q (Interposing) I want to know when you 
changed your mind. A You might as well ask me 

when I stopped beating my wife. I never changed my 
mind. My statement was, pardon me, I bent backwards to 
try to find some solution. That is what that means. The 
record submitted by your accountant shows sales sub¬ 
mitted by the accountant for the purpose of making a 
claim was $52,568.20, which is the amount as shown in 
the book. The first tape which you gave me showed $55,- 
662.35, and on the second tape $44,136.55. Which figure 
am I supposed to take? I say to you this, that in order 
to authenticate a figure I have to have some book record, 
and I bent backward to try to find out what could pos¬ 
sibly be the sales, but don’t try to read into that any 
affirmative statement that I accepted the figure. 

Q Now, you bent backwards, you said? A That’s 
right. 

Q Now, in bending backwards did you add up these 
figures in this book that have been written in at the bottom 
in ink on Plaintiffs’ Exhibit No. 21? A The figures on 
this book show $53,024.55. WTiat was I going to add up? 
If I take the figures you gave, the first tape for Janu¬ 
ary says $3,579, and in the second tape you say $3,358. 
Which one was I supposed to believe? 

382 Q Never mind what you were supposed to be¬ 
lieve. Look in the grey book, it says $3,354.25, 

February $2,987.50. Let’s skip through. A One tape 
says $3,093.35, and the second tape showed $2,471.50. 
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Q All right, let’s skip through the book, September, 
any month you want in the book. A You take the book. 

Q The book was $5,570.75. A That’s right, and your 
tapes correspond—no, excuse me, the first tape was $5,- 
715.70, and the second tape $5,423. 

Q So, in other words you maintain that because that 
book was drawn up at one time is different from the 
tapes we ran to cover from— A (Interposing) I don’t 
know about the book. 

Q Wait a minute now, wait a minute, according to 
your statement. A This is a record written up daily, 
not made up at one time; that is your statement, and the 
one I wrote the assured, when I wrote the assured—I am 
talking about the first examination—Mr. Lyman said the 
only records the assured had were contained in the mem¬ 
orandum book which he gave me, and another form which 
cannot be substantiated as to their entries, daily sales 
figures. The figures in the book are insufficient to 
383 support any claim. 

Q Mr. Caplan, can that figure $3,190 be a daily 
entry? Just look at it, will you? Can it be a daily entry, 
even if I tell you— A (Interposing) Well, it could be 
anything. 

Q In other words, where it says they took in $3,190— 
A (Interposing) I am not saying anything; you say 
it 

Q You remember approximately all the conversation, 
don’t you? A Only what the record says. 

Q I said one day they put down $3,190, and the next 
day they took— A (Interposing) No, no, you told me 
they added up the figures and put them on the tapes, and 
destroyed them at the end of the month. 

THE COURT: You say he said thev made it? 

THE WITNESS: No, sir. 

MR. LYMAN: It is always me, just me. All right 

THE WITNESS: I didn’t talk to anybody else. 
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BY MR. LYMAN: 

Q Perhaps you think you didn’t 

Now, Mr. Caplan, you remember I did say this is the 
only record, the summary record we had? A Yes. 

384 Q Now, I told you I wasn’t an accountant, don’t 
you remember that? A You probably did. 

Q And I told you these insurance policies were con¬ 
fusing to me. You remember we talked about it since? 
A We talked about everything under the sun except the 
claim. 

Q No, I had told you the daily book they kept, I was 
talking about the daily book they kept was missing, is that 
right? A No, sir, this letter was written on April 6, 
which is three days after I spoke to you, and Mr. Bunting 
was anxious that I attempt to make some sort of figures 
—just bear me out. 

Q I am listening. A And he asked me why I 
couldn’t do it, and I said to Mr. Bunting, “If it is a 
question of your settling with the assured across the table 
you don’t need me.” 

Q All right, are you finished? A Yes. 

Q Then didn’t I ask you what we could do to satisfy 
you? Do you recall? A Yes, and you agreed—here is 
another paragraph wherein I stated I had requested Mr. 
Lyman that he produce for my inspection the Federal 
income tax return filed with the Government. We 

385 are, of course, without authority to demand the 
production of these returns. The figures on these 

reports, however, appear to be the only available infor¬ 
mation of an authoritative nature to which the assured 
had committed himself, and we thought we could with 
some degree of certainty determine his claim. Inciden¬ 
tally, you have a copy of this letter on file, but you don’t 
have the last paragraph in which I said to ,Mr. Bunting, 
“A carbon copy of this is given to Mr. Lyman. At first 
Mr. Lyman stated his client would rather waive claim 
than have his return examined,”— 
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Q (Interposing) Yon didn’t put that in my letter. A 
No, this was written three days after that one to yon. 

Q Why didn’t yon pnt it on my copy? A Why shonld 
I? 

Q That is enongh; what I am trying to get across 
to yon is that yon suggested we get the cards out A 
Are yon trying to infer that it was a voluntary act on 
your part? 

Q No. A I have a copy of a letter here which was 
written to yon by the General Adjustment Bureau on 
April 20, after yon had stated in a letter yon wrote to 
me, made the statement outlined in the letter; it would 
seem that we are in no position to enlighten yon, and 
return to yon the data at my disposal out of which 
386 we may be able to determine with some degree of 
certainty the Hillyard loss. Yon will notice that 
at no time was there any statement that they were lost 
in a fire. 

Q Whose brilliant idea was it that we bring the cards 
out? It wasn’t mine, do yon recall that? A The only 
thing I know is on August 12 Mr. Bunting called me to 
go with him to the assured’s house with Mr. Lyman, and 
then he said that they had some cards there in a cabinet 

Q Mr. Bunting told you, didn’t he? A That’s right, 
but I suspect in that lapse of time from April 20 to 
August 12, or rather April 1 when Mr. Bunting wrote 
the letter to you and August 12 when he finally saw these 
cards that something must have transpired I am not 
familiar with. 

Q Now, give us some facts on which yon draw that 
suspicion, just anything. A Well, it seems to me upon 
presentation as a professional man— 

Q (Interposing) All right, and working for the in¬ 
surance company probably, go ahead. A I am working 
for the insurance company, that’s right; not the insur¬ 
ance company, the General Adjustment Bureau. 
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THE COURT: You opened the door. Wait; he is 
going to answer it unless you— 

387 MR. LYMAN: You had better tell me. 

THE COURT: Just a minute, do you want him 
to answer the question on what he based his suspicion? 

THE WITNESS: No, it isn’t a suspicion, it is from 
Mr. Bunting. Pardon me, Mr. Lyman started this thing. 
I said I washed my hands of it, that there wasn’t any¬ 
thing I could authenticate if you wanted to make a settle¬ 
ment with the insurance company across the table. The 
insurance company insisted that the records be examined, 
and I suspected—no, I thought, not suspected, I know 
that certain demands were made for certain information 
and this is the best you could come up with. 

Q All right, now demand was made for sales, is that 
correct? A That’s right, for sales and other things. 

Q And I offered suggestions as to what could we do, 
is that correct; and somebody said, “Do you have any 
daily records?” And I think I said, “I think we have 
some cards.” A Pardon me, at the time I asked you 
originally. 

Q And I said, “We must have some original sales,” 
and you said, “That is all there is.” A And you will 
remember I said I would be willing to accept the cards 
as evidence of sales provided they could be in some way 
authenticated. 

Q What do you mean by that? A Well— 

388 Q (Interposing) Just a minute, what do you 
mean by that, to get each individual customer? A 

• • • • 

THE COURT: Answer the question. 

THE WITNESS: I meant if the total sales for the 
month will be $3,500 that the total of those cards would 
represent $3,500, no more and no less. 
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BY MR- LYMAN: 

Q All right, so we ran the tapes, is that right? A 
Yes. 

Q And yon were invited to attend, is that right? A 
Yes, if yon want to pnt it that way. 

Q And did yon attend the running of the tapes? A 
No, I told yon in the testimony this morning that we 
took your tapes and tested three months, and I also say 
this, that I was satisfied that the total of the tapes repre¬ 
sented the total of the cards, no more and no less. 

Q Now, if you were satisfied the totals were correct 
what were your suspicions based upon then? A I have 
no suspicions, my friend. 

Q Yon just said yon have some suspicion or some¬ 
thing. A I have no suspicion; what I said was factual. 

Q But what was suspicious with the three 
389 months’ cards that checked out with the tape? A 
I just got through telling you I have no suspicions. 
It is my job to authenticate these cards. 

Q Before we go on with this examination let’s go 
through your reports; isn’t it a fact that your attitude 
in writing this report was to come to a conclusion that no 
matter what showed up you were going to get an ad¬ 
verse view? A That is a hypothesis for which you have 
no basis for assuming. 

Q “The figures in this statement are taken from a 
simple gray-backed book, which, through his lawyer, the 
assured has presented as the only record of the business.” 
A Yes. 

Q Then you went into net profit, didn’t you, in your 
report? A Where do I say about net profit? 

Q On page 1 of your report you have the wording— 
A (Interposing) That has reference to the statement 
which was submitted by your accountant that net profit 
represents loss. I didn’t go into net profit because net 
profit has no bearing on the report. 
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Q Exactly. A That means that represents $30,000 
which is the figure on the report submitted by your 

390 accountant It also states, “These figures should 
be susceptible of proof by certain accounting tests. 

They should at least conform to well-established facts. 

“We were unable to test the accuracy of these amounts 
by established accounting processes, and in many cases, 
the amounts represented here are at variance with well 
known facts.” 

Q Going into the facts—you are a C. P. A., are you? 
A I have so testified. 

Q Isn’t it a fact that accounting is not an exact sci¬ 
ence? Just yes or no? A Mr. Lyman, I am not going 
into an argument of what it represents. I take it you 
brought me here to ask me— 

Q (Interposing) I didn’t bring you here at all. A 
All right, you are trying to find out what I did to authen¬ 
ticate a figure. I accept jobs from both sides. 

Q Now, as an accountant, when you make up tax re¬ 
turns you estimate inventories, don’t you? A No, I do 
not estimate inventories. 

• • • • 

Q But there are such things as estimated inventories? 
A There may be. 

Q And aren’t there small businesses that oper- 

391 ate on estimated inventories? A There may be. 

Q Thousands of them? A Maybe. 

• • • • 

Q You mean you don’t know of any? A Oh, there 
are. 

• • • • 

392 Q I want to ask you one thing with respect to 
this gray-book, and ask you if you did anything 

with it at all? Did you attempt to justify the figures in 
this book at all? A What do you mean by justify? 
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Q Did you attempt to ascertain whether or not those 
were true figures, or did you just conclude they were 
fictitious? A Again I say you are saying something 
which is not true. As a matter of fact, in view of the 
fact that the sales could not be authenticated, which is 
one factor, we tried to establish the purchases as shown 
in your accountants’ report as $7,111.05— 

Q (Interposing) You said— A Wait a minute, let 
me finish. You cooperated to the extent that you obtained 
for me at my request certain statements, which supposed¬ 
ly covered the purchases for the year. 

THE COURT: You mean invoices? 

THE WITNESS: Invoices and statements, Your 
Honor. The total of the purchases as indicated on your 
accountant’s report was $7,111.05, which is the figure 
which appears on the tax return. The peculiar part 
about it is you asked me whether I tried to establish 
them. I did list your purchases on the invoices, since the 
purchases are a very, very important factor in these 
particular bills. It is gross earnings policy. It included 
an item which was not purchased, it happened to 
393 be insurance. Bear with me a moment, please; the 
total purchases as submitted was $7,111.05. The 
totals as indicated on these statements was $6,925.70, and 
in that there are great variations, for example there is, 
according to your book shown a total of $3,451 for Shears. 
We do not have such a statement from Shears. 

True Vue Optical, $320.97, and on the statement is 
$141.94. 

Howard & Hoffman, $422.66, which is included in your 
purchase figure, happens to be an insurance broker. 

Liberty Optical, $500. The statement here shows $2,- 
350.15. 

B. Robinson, $70.95, and in the statement $59.47. 

Reichart, $1,200. We have no statement for that. 

Shellcraft, $116.67, that agrees. 
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Optical Parts, that agrees, $10.80. 

Russell Malomut, $907, and $909.20. 

Advance Optical, $23.50, that agrees. 

Arkay Optical, $87.50; on the statement, $384.75. 

Monumental Optical shows nothing in your book. 

And you have Nosease which shows nothing. 

My only purpose in going over this, Mr. Lyman, is to 
show you I did try to reconcile your purchases but I 
couldn’t 

Q Nothing fraudulent, was there? A Did I ever say 
that there was anything fraudulent? I am not in a 
position to pass on legal questions. I am an ac- 

394 countant, not a lawyer. 

Q All right, let’s forget your statement for a 
moment and look at the gray book again. We gave you a 
bank statement? A Yes. 

Q We have given you a bank statement; I think Janu¬ 
ary was missing, we didn’t have it. Take February, 
please. Now, Mr. Caplan, I want to ask you this, and I 
want you to answer it as best you can; did you at any 
time check the amounts in the bank statements against 
the purchases in that book? A Why would I do that? 

Q For instance, I am attempting to find check for 
let’s say $391— A What would that prove? 

Q Just a minute, let me finish, $391 in this bank 
statement. A What would that prove, Mr. Lyman? 

Q Did you ever attempt to do it? I want an answer. 
A I told you I only took the totals shown in your book; 
to try to compare them with checks, no, that wouldn’t 
prove anything at all. 

Q Did you ever, I want an answer yes or no, did you 
ever go to the bank statement and look for the figure 
$391, Shears, which was missing from the invoices? 

395 Did you attempt to reconcile Shears with the bank 
statement? A No, of course not. 

Q Now, isn’t it good accounting practice in the absence 
of better evidence to try to reconcile a bank statement 
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with a missing— A (Interposing) Only that $391, if 
there was snch a check, would merely prove one thing, 
that you paid out a check for $391, and it was not saying 
whether it was merchandise for the H Street store or 
the other store, which wasn’t under coverage of insurance. 

Q Did you ever ask about the H Street store? A I 
certainly did. 

Q And what was the answer? A The usual answer 
I received from you, rather vague and uncertain. There 
is nothing personal about this, but I felt that— 

THE COURT: You are here to tell the truth. 

THE WITNESS: AH right, sir. 

• • • • 

Q Now, it is your statement that you made no attempt 
to check the figures given here against like figures in the 
bank statement? You made no attempt to do that? A 
There is no point in doing it 

Q Will you answer it? A No, of course not 
396 Q You didn’t do it? A Not at the same time, 
no. Wait a minute; you gave me this book first 
of all and said this was the only record. I didn’t get 
these things here until you brought the statement 

THE COURT: Do you mean the bank statement? 

THE WITNESS: I didn’t get the bank statement 
until he brought the invoices to me possibly sometime in 
September. 

BY MR. LYMAN: 

Q Did you ask for the book back? A You brought 
back the book. 

Q Did you compare the two? The answer is no? A 
No, of course, there is no point in doing it 

Q Would you compare the cancelled check now as you 
sit there with the entry in the book? A For what pur¬ 
pose? 

Q To ascertain whether the name—for instance, that 
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they did in fact receive this check? A I don’t question 
the check is self-evident, that is very obvious. 

Q Therefore, purchases according to the check were 
purchased? A This is not a purchase. 

Q Just an expense? Samuel Shear is a pur- 

397 chase, correct? A If you say so, I don’t know. 
I would have to see the invoice. I think I have 

the name down here as Shear. I think I remember the 
name. 

Q Then a check to Samuel Shear indicated on the 
bank statement would be a correct purchase? A I pre¬ 
sume it is. 

Q So if you had an odd amount of $391, you could 
have compared the figure? A There are lots of things 
I might have done. There were lots of things you could 
have done and didn’t do. 

Q You were bending backwards at that time, you said? 
A I think so. I think the language of the report very 
clearly states it 

Q Let’s go back to the gross earnings. 

• • • • 

THE COUBT: Gross earnings has many meanings; 
gross earnings are defined. 

THE WITNESS: That’s right, but for me to try to 
explain what is meant by the policy is out of my jurisdic¬ 
tion. ^fy job was to authenticate the figures as submitted, 
and try to prepare from the data submitted a report. 

• • • • 

398 THE WITNESS: The purpose of that, Your 
Honor, was to get a breakdown of those expenses, 

and that breakdown was revised. 

MR. DOHERTY: You mean the expenses ? 

THE WITNESS: Yes. 
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THE COURT: You seemed to be a little confused 
before lunch- 

399 THE WITNESS: Yes, sir, I thought it was a 
net income policy. 

BY MR. LYMAN: 

Q What were those expenses that do not continue? A 
The facts alone would bear this out, Mr. Lyman. 

Q Will you enlighten me, what expenses do not con¬ 
tinue? A For example, advertising. 

Q Advertising does not continue? A That’s right. 

Q What else? A I would have to see your state¬ 
ment. There are certain taxes which do not continue, I 
suppose. 

THE COURT: If you don’t know say so, and don’t 
guess. 

THE WITNESS: I don’t know. You are asking me a 
theoretical question. I can only give you a theoretical 
answer. 

BY MR. LYMAN: 

Q What expenses did not continue that you wanted? 
A I don’t know. 

Q How did you expect me to know? A You have the 
records, I don’t. 

THE COURT: You certainly could not furnish the 
expenses if they didn’t give them. 

THE WITNESS: I asked them to give me an analysis 
of the $13,000 and they refused to give it to me. 

BY MR. LYDIAN: 

400 Q What did you want? A Exactly what I 
asked for. I asked you what was that $13,000 and 

the telephone message that I got when I spoke to you, I 
will read it for you because I had my girl take it down. 
It was on October 10; Mr. Lyman called and stated that 
he did not wish to give us the makeup on various expense 
items of the tax returns, also stated that his client has 
furnished these figures to accountants. 



194 A 


Q That is from your secretary? A No. You spoke 
to me and I dictated that to my girl. You told me that 
yourself. 

Q All right, you know that Mr. Bunting did receive a 
copy of the tax return, not a certified copy but a copy of 
the tax return. You know that? A No, I don’t know 
that. That was after October 22. 

Q Did he ever submit to you a copy of the 1947 tax 
return? A No, sir, he never did. 

Q After you made your report? 

MR. DOHERTY: On October 22. 

BY MR. LYMAN: 

Q October 22 did you communicate with Mr. Bunting 
at all? A No, sir, I had no reason to. 

Q Was there any reason why that you couldn’t 
401 have gotten a copy of this report when it was made? 

A That was between you and Mr. Bunting. I 
didn’t know anything about it. 

Q You sent me a copy of it later? A The letter was 
directed to you. 

Q It was directed to Mr. Bunting? A That letter 
concerns you. 

Q This report concerns me. My name is all through 
it. A From the insurance company, possibly; my re¬ 
port is directed to the insurance company. What they 
want to do with it is up to them. 

Q You know, as a matter of fact, that they have never 
discussed the report with me? A I have no idea. 

Q They never called to ask any questions or to discuss 
it? A About what? 

Q This report. A Oh, no. 

Q So that after October 22, 1948, you and I had no 
further communication, is that correct? A Not that I 
know of. I don’t recall ever having seen you since that 
time. 
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Q All right, what would you reduce this by 

402 (indicating)? A Just by non-recurring expenses. 

Q That would be payroll, for instance? A I 
don’t know. 

Q Suppose I had given you a list of all the expenses 
which was on Mr. Hillyard’s tax return, which Mr. Bunt¬ 
ing had—will you take it, please, and point out on that 
what you would have— 

THE COURT: But, ^Mr. Lyman— 

MR. LYMAN: Yes, Your Honor. 

THE WITNESS: You are asking me— 

THE COURT: Wait a minute; the insurance company 
was entitled to know so it could make a deduction of the 
expenses which did not necessarily continue, and it was 
the insured’s duty to give those expenses to the insurance 
company so they could make a computation, so don’t ask 
him what is meant and what is not meant by it. 

BY MR. LYMAN: 

Q Isn’t it a fact while we were negotiating with you 
we were making up the ’47 tax return? A That is what 
you told me. 

• • • • 

Q That is the payroll recurring expenses, is it? 

403 A Is it? It depends on the facts. Why are you 
asking me the question? I don’t know. 

THE COURT: You don’t know if they don’t tell you. 

THE WITNESS: Yes, that’s right; suppose they have 
one valuable man and they can’t replace him, they must 
pay his salary. That is a recurring expense, but I can’t 
answer the question. 

BY jMR. LYMAN: 

Q All right, so we run back to that $44,156.55, you 
were satisfied with that? A I was satisfied that that rep¬ 
resented the total of the cards in the file, that is all. 

Q Did you make a computation of whether this was 
the business of H Street and G Street? A I asked you 
and you evaded the question. I still don’t know what 
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the association was, but I do know the policy is written 
in the name of two people as a partnership, and I know 
the tax return is an individual return. 

Q Isn’t it a fact, Mr. Caplan, that all you needed to 
determine under this policy, the loss under this policy, 
was the gross amount of business he did from those cards ? 
A All I needed was figures which could be authenticated, 
Mr. Lyman. 

Q Then I gave you, did I not, the payroll reports? 
A Then the payroll report was not complete. 

404 Q The payroll report for 1947 was not com¬ 
plete? A No, sir. The payroll, as reported by 

the accountant, is $2,261.70 in excess of the payroll ac¬ 
cording to the Federal Government reports. Wait a 
minute; the difference represents the payroll charge to 
M. Currev, whose name does not appear on the payroll 
records to the Federal Government. 

Upon our request, Mr. Lyman called the assured over 
the telephone, and he informed us Currev was reported by 
the other store. 

The purpose was to determine the loss of this store, 
not the other store. The other store was not covered by 
the policy. 

Q Wasn’t it told you one half of the salary of Currev 
was paid by the other store? A No, sir. 

Q Did Mr. Bunting tell you that was the situation? 
A No. You told me that was the situation. 

• • • • 

Q You had the Bank Statements? A Yes. 

Q Did you have the cancelled checks? A No, I am 
not sure. I think they were. They were together, weren’t 
they? 

• • • • 

405 Q Plaintiffs’ Exhibit 17 which contains bank 
statements for ten months, was it? A That’s 

right. 
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Q And numerous cancelled checks, is that right? A 
I believe so. My recollection is the checks would accom¬ 
pany the bank statement. 

Q And then you received this summary book, Plain¬ 
tiffs’ Exhibit 21? A Yes. 

Q I w^nt to ask you to go back in your professional 
opinion, how are books made? A You had better ask a 
bookmaker. I don’t make books. 

Q What I mean by that is books of account, are they 
made for summary purposes, say they are made for sum¬ 
mary purposes, are they made from day to day? What 
are they made from? A They are usually made 

406 from preliminary records. 

Q Preliminary records consisting of what? A 
Of sales slips, sales book, sales tickets. 

• • • • 

Q Purchases of sales. A Purchases are usually sub¬ 
stantiated by invoices and payments. 

• • • • 

407 BY MR. LYMAN: 

Q You did get a copy of the ’46 tax return? A 
I did not get copies of the tax return. You permitted me 
to see pencil copies in a file with two substituted tax re¬ 
turns. If those exhibits which you showed me just now 
are the tax returns, those are not the exhibits which I 
saw. 

Q Now, you know as an accountant that a certified 
copy, as I showed you, could not have been obtained at a 
moment’s notice? A I understand. 

408 Q And what I showed you were pencil and type¬ 
written copies? A To the best of my recollection 

they were pencil copies. 

Q But you did see tax returns? A I saw tax returns 
made in October. 

Q And I wouldn’t let you take them out of the office? 
A That’s all right. 
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Q That is acceptable practice, there is nothing unusual 
in that 

And you did receive a tape for $44,000? 

THE COURT: You have been over that time and 
again. 

• • • • 

Q And then you received a tape, did you not, for 
$55,662? A I received two sets of tapes. 

THE COURT: You have been all over that, Mr. Ly¬ 
man. 

THE WITNESS: One was $55,662.35, and the other 
was $44,146.55. 

• • • • 

(Thereupon adding machine tape was marked Plaintiffs’ 
Exhibit No. 53 for Identification.) 

• • • • 

Q Is this the tape you saw? A If that is the 
409 total I suppose that is it, but I don’t say it is it, 
I don’t know. 

Q And you were shown it? A Yes. 

Q And you felt, according to your report, that the 
difference came about because we had run some 1946 cards 
into 1947? A That was the story. 

Q And did you have occasion to examine those 1946 
cards? A * I saw different cards. As I told you, within 
the limitation of the examination made I took three 
months and saw those cards on the adding machine tape 
in your office. 

Q Did you ask to see the 1946 cards we took out of 
that? A No. 

Q Have you any reason to believe that the difference 
in the two tapes was not caused by the inclusion of 1947 
cards? A I have no reason not to believe anything. I 
haven’t said that. 

Q And the first tape that was run was the total taken 
off this book, is that correct, as entered month after 
month? 
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MR. DOHERTY: He has already testified that the 
$55,000 was the one he got from Boker-Dick, the ac¬ 
countant. 

410 BY MR. LYMAN: 

Q No, yon also took it out of here. A I 
tried to reconcile the total, and so stated in my report. 

Q Now’, while you were making this examination from 
April to October, the place was still closed, wasn’t it? 
A I wouldn’t know. 

Q Didn’t you know that the business was still in a 
state of interruption? A I haven’t any interest in the 
optical company. 

Q Didn’t anyone tell you it was still in a state of 
interruption? A Is my answer pertinent? If it was it 
was. I had absolutely no interest in it. 

Q Weren’t you advised the employees were still in 
employment at that time? A You gave me affidavits to 
that effect, copies of which I have on file, dated sometime 
in October. 

Q And that was at your request? A No, you gave 
them to me when I asked you for the payroll. 

Q And do you have any reason to doubt that these 
people were so employed during 1948? A Do I have any 
reason to doubt? I don’t understand your question, Mr. 
Lyman. I have already stated what I know as a 

411 fact. What I think or what somebody else has 
told me, I understood was not admissible evidence. 

• • • • 

Q Did anything resulting from your examination cause 
you to doubt that such employees were not there? A I 
merely reiterate what I said, in my mind that the assured 
and his lawyer were less than frank in getting me the 
information I requested. 

Q I gave you affidavits, didn’t I? A You gave me 
affidavits from employees, that is true, but let me just 
read my closing paragraph in this report: 



200 A 


“In conclusion, we believe that the assured has been 
less than frank in conveying to us the information re¬ 
quired to prove his claim. 

“At no time, beyond a formal introduction to him by 
the lawyer, have we spoken to the assured. 

“Any questions had to be directed to the attorney, whose 
replies for the most part have been, ‘I will find out’ or 
‘I don’t know’. 

“The attorney refused to leave for examination the 
alleged tax return, which he stated was a copy of 
412 the return filed by B. B. Hillyard. He permitted 
me to copy the figures from Schedule C of the al¬ 
leged U. S. individual income tax return. This schedule 
represents income as an individual. We cannot reconcile 
this with the still unconfirmed impression we have that 
the business is a partnership. 

“If the figures on the so-called tax return are the 
amounts which correctly express the income and expenses 
of the assured, what do the figures in the claim represent? 

“In the absence of adequate records, and because of 
the incongruities which our examination has produced, we 
were unable to authenticate or reconcile the figures sub¬ 
mitted.” 

I think, in essence, that covers the report 

Q I show you Plaintiffs’ Exhibit 18 in evidence, and 
ask you if you saw that series of sheets? A I don’t rec¬ 
ognize it in this form, but it appears to be the report 
which was submitted by Boker-Dick, this accountant’s 
report which shows $55,268 sales, and the tax return shows 
$44,000 of sales. 

Q Look at the next paper. A These yellow sheets I 
didn’t see. This, I think, was bound with a blue cover 
on. This 1947 return was not completed I guess at the 
time you showed me the return. 

I haven’t seen any of the other papers, Mr. Ly¬ 
man. 


413 
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Q You saw none of the other papers at all? A No. 

Q Did you know that Mr. Bunting had the whole file 
all the time? A Mr. Bunting had the whole file all the 
time? 

Q Yes. A I had no reason to know. 

Q Just to clear up something, Mr. Caplan; were you 
advised—I want to show you Plaintiffs’ Exhibit 13 in 
evidence as the 1947 tax return which was not filed. Will 
you look at the gross sales on that? A This shows 
$44,136.55. 

Q We told you that had not been filed, is that correct? 
A It had not been filed at the time. 

Q Now, is it your testimony that you have not seen 
the tax return that was filed? A It appears to me, Mr. 
Lyman, and I will repeat it again, that the return you 
showed me in both instances were in pencil. I have a 
definite reason for trying to remember that, because I 
couldn’t read those figures. They were very blurred. 

• • • • 

414 Q Just one more thing, Mr. Caplan, on page 4 
of your report you have four of the prescription 
cards listed by date, name and serial number. 

Did you ask me for an explanation of the wide variation 
in numerical series of numbered cards of approximately 
the same date? Do you recall that? A I think you are 
the one who volunteered the information that you left 
out the cards, or something, and you used some blanks, 
and you will remember, Mr. Lyman, you stood over my 
shoulder and didn’t get very much leeway, or get very 
much chance to do what I might have—I mean maybe— 
I asked you, maybe I didn’t, I don’t remember; but you, 
yourself, told me that these numbers represented the job 
number which was printed on the envelope which eventu¬ 
ally contained the finished job, and the number was writ¬ 
ten on the card for identification. These cards without 
numbers were explained as being used, that the stock of 
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numbered envelopes was used up and they filed the jobs 
alphabetically thereafter without numbers. 

If you ask me whether I asked you that, I think I did 
not 

Q Did you attach any importance to the serial numbers 
distinguished from the date? A Not at the time, not 
immediately. 

Q Do you now? A Yes, I do. 

415 Q What is that? A Mr. Lyman, after all is 
said and done, you had two stores, one of which was 

insured, one of which was not. I couldn’t get from you 
or from anybody else the relationship of the two stores. 
Now, it is a logical conclusion, I submit to reason, that if 
there are two stores and if you have serial numbers which 
were followed and sales of approximately the same date, 
and that there is a wide variation in serial number 923 
to 2164, so there was a possibility, among other things, 
that those cards—I said I accepted the tape as the total 
of those cards—there was a possibility that those cards 
might have emanated from a sale at some time in 1948 
by the insured. That was the point in making that ob¬ 
servation. 

Q Did you check with any of these people to ascertain 
which store they came from? A No, sir, I did not. 

• • • • 

Q Did you ascertain -whether the H Street store used 
the system of envelope and cards? A You gave me no 
information, my friend. 

• • • • 

416 THE COURT: I would like to ask you a few 
questions. Let me have Defendant’s Exhibit 2— 

Plaintiffs’ Exhibit 21. 

BY THE COURT: 

Q Now, Mr. Witness, when you first interviewed ,Mr. 
Lyman you wanted to determine the amount of recovery 
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under this policy of insurance? A That was the pur¬ 
pose, yes, sir. 

Q And the recovery, by the terms of the policy, was 
limited to loss resulting from business interruption caused 
by fire? A That’s right, sir. 

Q And the measure of damage was defined by the 
policy to be the reduction in gross earnings less charges 
which did not necessarily continue during the interruption 
of business ? A That’s right. 

Q And gross earnings were as defined in the policy 
to mean the total net sales less cost of merchandise sold, 
plus other earnings derived from the operation of the 
business? A That’s right. 

Q And you were also to determine the experience of 
the business to see whether or not the preceding year’s 
result compared with it up or down, is that correct? A 
You are correct 

Q And when you called on Mr. Lyman he gave 
417 you what is known in this case as Defendant’s Ex¬ 
hibit 2 or Plaintiffs’ Exhibit 21? A Yes. 

Q And as you looked at this book did it include what 
now appears in black lead pencil and green— A It did 
not, that is the point I made at the time I was asked to 
look at the book. 

Q So it only included what is shown in the book in 
ink? A That’s right, and it did not have the smudges 
on there. 

Q It did not have the smudge. Now, I notice on the 
right-hand column on each page for each month is the 
word “Business” and under it a figure. Did you ask Mr. 
Lyman what that meant? A Let me refresh my memory, 
sir. I can’t remember whether I asked directly or in¬ 
directly, but we had a lot of conversation. 

Q Did he tell you anything? A He said that repre¬ 
sented the business for the month. 

Q By that did he say he meant the gross earnings? 
A That represented the sales. 
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Q The net sales? A The sales for the month, yes, 
sir. 

Q And then did he tell yon that what is on the left- 
hand column represented disbursements? A Ex- 

418 penses and disbursements, yes, sir. 

Q And as you looked through that there are 
some disbursements? 

• • • • 

THE COURT: —which are indicated as stock. Did 
he tell you that meant merchandise— 

THE WITNESS: He didn’t tell me; I assumed it 
meant merchandise; I so figured in my computation. 

BY THE COURT: 

Q So then assuming the figure marked “Business” can 
be authenticated, and the figures marked “ Stock” could be 
authenticated, you could make your computation under 
the policy? A I could make my computation for gross 
earnings. 

Q Except you would have no statement of earnings 
derived from the operation of the business other than the 
sales? A I was told that there was a rent item of $125 
a month. 

Q What? A $125. 

• • • • 

419 Q Then it would be your duty to get some au¬ 
thentication of these figures? A That is correct. 

Q And you asked for the authentication of sales and 
at some time or other these cards were turned over to 
you? A That’s right 

Q And you had reason to doubt their authenticity for 
the reason given? A Yes, as I say, they were less than 
frank. 

Q And also because they did not run in sequence? A 
Yes. 

Q And the difference in tape readings? A And the 
lapse of time in their production. 
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Q Did Mr. Lyman tell you at the time this Defendant’s 
Exhibit 2 was given to you, that was the only record? A 
And those cards. 

Q What did you say to him when he produced those 
cards? A Mr. Bunting told me that they had come 
across with these cards. I made some sort of remark. 
I made the remark I was a little surprised. 

Q Then what evidence in substantiation was 
420 given the entries in the book for purchase of mer¬ 
chandise? A Well, Your Honor, I asked Mr. Ly¬ 
man to obtain for me statements from their creditors, 
which he did, and which I outlined in my testimony here, 
and some of them differed in great measure from those 
which were shown in the book, and there was included in 
the accountant’s report large summarized entries in the 
book, items which were not purchases and has, of course, 
no bearing on the gross earnings. The gross earnings is 
to determine what, if any, co-insurance there was. 

Q The deduction of gross earnings is what the com¬ 
pany owes, the reduction in the gross earnings, isn’t that 
correct? A Yes, sir. 

Q And, as I understand it, you never, got any state¬ 
ment from him as to these non-recurring expenses? A 
This is the first time I ever saw the makeup. As a 
matter of fact, I was told I couldn’t have them. 

Q By whom? A By Mr. Lyman over the telephone. 

Q And was any information given to you as to the 
experience of the company in the past? A Beyond see¬ 
ing the 1946 return, which was also given under pressure, 
that was the only experience I had given me. 

• • • • 

422 MR. LYMAN: Your Honor, I would like to 
offer a couple of letters from the Hartford Fire 
Insurance Company that went back and forth, Plaintiffs’ 
Exhibits 54 and— 

MR. DOHERTY: May I see them ? 
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MB. LYMAN: Sure. Give them to Mr. Doherty, 55, 
56 and 57. 

• • • • 

(Thereupon the letters, Hartford Fire Insurance Com¬ 
pany, were by the Court received in evidence as Plain¬ 
tiffs’ Exhibits Nos. 54, 55, 56, and 57.) 

• • • • 

Harold M. Bobbitt 

was called as a witness for and on behalf of the plaintiffs 
and, being first duly sworn, was examined and testified 
as follows: 

Direct Examination 

• • • • 

423 Q You are employed by the Hillyard Optical 
Company? A Yes, I am. 

Q How long? A About eight years. 

Q Were you so employed during the year 1947? A 
Yes, I was. 

Q Were you employed in the early part of the year 
1947? A Yes, sir. 

Q I show you Plaintiffs’ Exhibit No. 21 for Identifica¬ 
tion and ask you to examine it, and ask you if you have 
seen that book before? A Yes, sir, I have. 

Q Will you open it? A No, I didn’t. 

Q I say, will you open it up and look at it? 

Do you see a little tag up in the corner? A Yes. 

Q Do you see what it says? A It has some numbers 
on it 

Q Can you tell what store it was bought from accord¬ 
ing to that tag? A Yes, Murphy & Company. 

Q Where do you usually buy—pardon me, do 

424 you purchase stationery and supplies from time to 
time for the Hillyard Optical Company? A Yes, I 


do. 
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Q Do you recall purchasing a book like that, or that 
book, or one like it, at any time? A Yes. 

Q Do you recall purchasing a book like that in 1947? 
A Yes, sir. 

Q Do you know where you may have purchased it, or 
where you did purchase it? A I always bought them 
from Commercial Stationery Store. 

Q Commercial Stationery? A Yes. 

Q Where is that located? A On E Street, between 
9th and 10th. 

• • • • 

Cross Examination 
BY MB. DOHERTY: 

Q When did you last see that book? A I beg par¬ 
don? 

Q When did you last see that book? A Well, I have 
seen it since I bought it 

Q You say you haven’t seen it? A I have seen 
it 

425 Q Where did you see it? A It was around the 
office. 

Q Was it kept at the office all the time? A I have 
seen it. I would say it was the same book, but I bought 
it just like that before. 

Q I am talking about this particular book. You say 
you bought that particular book? A Yes. 

Q And how do you know it was that particular book? 
A Because the book is still there. I remember buying 
that book at this particular place. 

Q Do you remember buying this book? A Yes. 

Q When did you buy it? A The first of the year, 
January, but I know it was one time. 

Q What year? A 1947. 

Q Did you buy any in ’48? A In ’48? It was closed 
in ’48. 
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Q I asked you if you bought any in ’48? A For Hill- 
yard? No. 

Q How many times did you see it in the office? A I 
couldn’t say how many times I saw it 

Q Where was it kept around the office if you 

426 saw it? A Where it was kept— 

MR. LYMAN: Just a minute, he said he hadn’t 

seen it 

THE COURT: Overruled. 

BY MR. DOHERTY: 

Q You say you saw it around there in ’47, didn’t you? 
A I didn’t say I saw that particular one because there 
was more than one. 

Q Who kept that book? A Mrs. Hillyard. 

Q And where was it kept? A It was in the back of 
the— 

Q Was it on a desk, or chair, or where? A It was on 
a desk. 

Q Who took care of it? A Mrs. Hillyard took care 
of the books. 

Q Who? A Mrs. Hillyard, as far as I know. 

Q Did you ever see her make any entries in the book? 
A Yes. 

Q Did you ever see her make entries in this particular 
book? A I never saw what she was doing all the time. 
Q How many of these books have you seen around the 
place? A I have seen quite a few of them; I 

427 bought three or four of them. 

Q And you say you bought this down on E 
Street? A Yes. 

Q What kind of a store? A Stationery store, sta¬ 
tionery and office furniture. 

Q It isn’t a five and ten cent store? A No. 

Q Did you know that Mrs. Hillyard said that she 
bought it at a five and ten-cent store? 
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ME. LYMAN: I object. There has been no such 
testimony. 

MR. DOHERTY: There is such testimony. X asked 
her and she said she did. 

THE WITNESS: Mr. Ben Hillyard; but she said no. 
THE COURT: Sustain the objection. 

BY MR. DOHERTY: 

Q How many would you buy each year? A How? 

Q How many books would you buy each year? A I 
wouldn’t know how many books I bought. 

Q Do you know how many times you went down there 
in 1947 to buy books? A Probably once or twice. 

Q What was your job at Hillyard’s? A Porter at 
the time. 

428 Q Did you clean up around there? A Yes. 

Q And you cleaned up around the office? A 

Yes. 

Q Were you working there in 1948 at all? A Not at 
the time in ’48, no, not after the fire, in ’48. 

Q Did you work around there anywhere in ’48? A 
Oh, the place was burned out. 

Q And you don’t recall buying things back in ’48? A 
I don’t remember buying any in ’48. 

Q If you had bought any in ’48 you would remember 
it? A Yes. 

Q And did you buy any in ’48 ? A No. 

• • • • 

Q What is the name of this store where you bought 
this book? A Commercial Stationery and Furniture 
Company. 

Q On E Street between 9th and 10th, you say? A 
Yes. 

Q Where were the books kept in the store? 

• * • • 

A In the back of the office on the desk. 

Q On the desk or in the desk? A On the desk. 


429 
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Q Were any of them kept in the desk? A I never 
looked inside the desk, sir. 

Q You saw it on the desk? A Yes. 

Q Prescription cards? A Yes. 

Q Where were the prescription cards kept? A They 
were kept in the file cabinet. 

Q Did you go in there the morning after the fire? 

• • • • 

A After the fire? 

Q What time did the fire start? A It occurred in 
the morning around 11 o’clock. 

Q And did you go in there after the fire had been put 
out that afternoon? A That afternoon? No, sir. 

Q Did you go in the next morning? A No, sir. 

Q Didn’t go in at all? A No, sir, I didn’t go in 
until about a week or so after that 

430 Q Were the books still on the desk when you 
went in there then? A No, sir; in fact, I didn’t 

look to see if it was there. 

Q Was the file cabinet there with the prescription 
cards? A Yes, everything was in the back that was 
burned up. 

Q Were the cards burned up? A I didn’t look. 

Q Was the file cabinet burned up? A It was all 
covered up. I didn’t notice it too much. I was just 
looking around, that was all; I was in the shop. 

• • • • 

431 Q During the time business was out in 1948 
were you paid by Mrs. Hillyard? A Paid by Mrs. 

Hillyard? No, I was paid by Dr. Hillyard. 

Q In other words, you would go up to H Street to get 
paid? A Yes. 

Q Paid by cash or check? A Cash. 

Q How much cash would you get? A $39 and some¬ 
thing. 
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Q Would the records show that? A Yes. 

Q; How long were you paid? A I was paid until I 
went back to work. 

Q Did you do any work for Fred Hillyard on H Street 
during that period? A No, sir. 

• • • • 

432 Bernard B. Hillyard, 

one of the plaintiffs herein, being recalled, was examined 
and testified further as follows: 

Further Redirect Examination 
BY MR. LYMAN: 

Q Now, Mr. Hillyard, what was the situation with re¬ 
spect to your records immediately after the fire, if you 
recall? 

MR. DOHERTY: I don’t think this is proper redirect. 
He has had his chance. 

THE COURT: I want to hear about those records. 
I overrule the objection. 

THE WITNESS: As soon as the fire was put out, the 
same day, as soon as it was permissible to let me go in 
with safety, I consulted one of the police officers, I think 
he was a captain, and the fire marshal, and asked them 
permission to go in to get records and a few things that 
were in the safe, and cash, and some bonds that I had 
in the safe; and they went in and looked it over and they 
said it would be all right, and then a police captain, I 
think it was, he was higher than a private, and a couple 
of firemen came in with me, and I couldn’t get the safe 
open because Mrs. Hillyard was the one who had the 
combination. She told me what it was but I couldn’t 
quite work it. She was the one who had the combination 
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to the safe, and everything else. Of course, I had 

433 access to it when she was there; and they had to 
go back and bring Mrs. Hillyard in and she opened 

the safe. 

As far as records on the desk that we kept from the 
time we were in business, at the time of the fire had been 
completely burned, and charred, and all that was lost, 
just charcoal, and at the same time they were scattered 
all over the place and even some of them were thrown 
through the iron bars about four or five inches apart, 
were thrown into the alleyway, and were all soaked and 
wet, and I saw they were of no value whatsoever and we 
didn’t take those, and the only things we were able to save 
were the filing cards in the cabinet and bonds and stuff 
like that 

There has been some statement that there was $20,000 
taken out of the safe but, in fact, it was just a small fire¬ 
proof safe, and if I had that kind of money 1 wouldn’t 
have it in the safe. It could be opened with a can opener. 
All that was in the safe was a few war bonds, I don’t re¬ 
member how much, maybe a couple of hundred dollars, 
maybe a little bit more or less. 

• • • • 

434 Q Do you recall when the question of cards was 
first mentioned or brought up? A Well, yes. 

Q When was it? A First—as far as the cards were 
concerned, when Mr. Goodman was supposed to represent 
me I said, “Let’s get the U and 0 cards and records to¬ 
gether,” and Mr. Goodman said, “Don’t worry, let’s get 
the building and contents. You have plenty of time to 
settle the U and O.” v 

And he saw the cards, in fact, Mr. Kaplan and Mr. 
Goodman was shown the cards by me personally, and also 
that little book that seems to be a sore spot; it is with 
me right now. 

THE COURT: Very much of a sore spot. 


THE "WITNESS: Yes, sir; we have corroborating 
witnesses that that book was given to him in January, 
1948, to Mr. Boker, certified accountant, was given that 
book. 

BY MR. LYMAN: 

Q All right, go ahead. A Anyway, it was given to 
him the first part of January, and they will testify that 
it was in old condition and not new then. 

THE COURT: All right. 

THE WITNESS: I haven't been able to sleep on 
account of this condition, it has been terrible. 

BY MR. LYMAN: 

435 Q Do you recall Mr. Bunting and Kaplan and 

I came out to the house to see the cards! A 
Bunting and Kaplan! I don't recall just that incident. 
I might have been out at the time, but X know Mr. Bunt¬ 
ing and Mr. Kaplan were out at the house sometime in 
April. This book together with those checks and those 
statements and the filing cabinets were all spread out in 
my recreation room, and this book and the cancelled 
checks and the statements were laid on the bar; there 
is a little bar back in the recreation room and the filing 
cabinets and the cards were in a little alleyway that 
leads into the furnace room, and they were there in 
April. 

Q Now, did there come a time when Mr. Bunting told 
us to run these file cards on a tape! 

THE COURT: You have been into all that. 

MR. LYMAN: W"e haven’t discussed that. 

THE WITNESS: Not the 55,000 item. 

THE COURT: All right. 

BY MR. LYMAN: 

Q Now, do you recall when the cards were run the 
first time^ A Yes. 

Q Showing you Plaintiffs’ Exhibit 53 I ask you if that 
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is the total, as you recall it? A Yes, that’s right. 

436 Q And as we totalled it from month to month 
where did we make an entry in this book, if yon 

recall? A I can’t truthfully say; I am not too good 
on those figures. 

Q Then did we run the cards the second time? A 
We did. 

Q And did we get the figures 44,000 and some odd 
dollars on Plaintiffs’ Exhibit 17? Is that the figure we 
got? A Yes, to my recollection that is it. 

Q How did we account for that difference? A Well, 
after the fire and the filing cabinet was brought up to 
the house, this Barbara Smith, who worked for us, she 
was told to take out the 1947 file cards, and in doing so 
she didn’t do a good job and those are the filing cards 
in that book of ’46 and ’45 included in that 55,000 tape. 

Also, I might add that two months of those file cards 
are missing, got lost. In fact, if we had known they 
were of such importance we would have kept them intact. 
I didn’t know anything about those being brought up. 

Q Lost when? When were they lost that you are 
talking about here? A They were lost during the time 
after that tape was taken. 

MR. LYMAN: I will offer this as Plaintiffs’ Exhibit— 
THE WITNESS: And I also may add that my 

437 brother and I, and my wife and Mr. Lyman was 
talking about these cards while Mr. Boker was 

running them off on an electric adding machine, and 
there seemed to be a little confusion there among the 
four of us. like they say about too many cooks spoil 
the broth, and by accident some of the ’46 cards were 
run over again. 

BY MR. LYMAN: 

Q I show you Exhibit 58 and ask you what these 
are? A These are 90 percent, or 80 percent, of the file 
cards which were added on that $55,000 figure by mistake. 
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Q What did we do after that? A Then we ran 
them off on another tape—no, pardon me, as I recall, the 
$55,000 figure seemed to be high in this respect, not high 
for income tax, but high for our business because in 
this respect that every month we sort of sub-totalled 
our business, like February, and then we would have in 
January and February to keep a pretty close grasp on 
as we progressed, and around about in November—well, 
it wasn’t anywhere near 55,000; it might have been 39,000 
or 41,000, I don’t just recall the figure, but at that time 
it was very fresh in our memory because it wasn’t much 
over thirty days old since the last figure was in my 
mind. 

Q And the $44,000 figure was put down as gross sales 
on your tax return, is that correct? A That is cor¬ 
rect. 

43(8 Q And now, was there any other figure in addi¬ 
tion to the 44,000 that was put in as gross in 
your tax return? A Yes, the figure, the amount of 
money that was received from H Street there, the dif¬ 
ference between 44,000 on that tax return, I think it was 
fifty-one or fifty-two thousand dollars, and that was the 
tax return I turned in for 1947. 

Q On that 51,000? A $51,904.10, that is the gross 
that I turned in in my 1947 tax to the Department of 
Internal Revenue. 

Q All right, that $51,000 on your tax return was not 
claimed in this loss; I mean the additional $7,000 on the 
tax return was not covered in this loss, was it? A No, 
it was not covered in the policy. 

Q That came from H Street? A Yes. 

Q The difference claimed in this figure was $44,136.55; 
that was claimed on your tax return? A That is cor¬ 
rect. 

Q I mean that was claimed on the policy? A Yes, 
on the policy. That was the gross at the G Street place 
on the U and O policy. 
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Q And that was the gross from those cards, Plain¬ 
tiffs’ Exhibit 10 T A In that box. 

439 Q Is there any part of those cards in Exhibit 
10 that belongs to the H Street store? A Not 

one card whatsoever because H Street had a different 
type of file card altogether. 

Q Did anyone ask you at any time to look into the H 
Street files? A No, they were welcome, and open to 
anyone who wants to take a look. 

Q Did Mr. Goodman ever ask you? A No. 

Q Did Mr. Bunting at any of these meetings ever 
ask you? A No. 

Q Did I ever have occasion to ask you for them? A 
Never. 

Q Do you recall whether the 1947 return was filed on 
March 15 or at some time later? A I think there was 
a little delay there due to the fact that the figures had 
not been recapitulated and we wrote a letter to the 
Department of Revenue asking for a little extension, 

which they very graciously gave us. 

• • • • 

440 Q Do you know on how many occasions Good¬ 
man, the insurance company, and General Adjust¬ 
ment and Mr. Doherty have called for this book? 

MR. DOHERTY: What is that? 

THE WITNESS: This book here has been passed 
around more times than— 

MR. DOHERTY: Did you say me? That I asked for 
the book? 

MR. LYMAN: I am just asking. 

THE WITNESS: This book was passed around quite 
a number of times, and has been out of our hands and 
out of our sight, and it is our idea and testimony, of 
course, it is in my mind— 

MR. LYMAN: Never mind. 

THE WITNESS: —that this book has been tampered 
with. 
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• • • • 

Q Now, Mr. Hillyard, was this book given freely to 
whoever asked for it? A It was. We had nothing to 
hide, and I still, to the present day, don’t have anything 
to hide. 

Q At my request did yon obtain these bills 

441 from your various suppliers? A I think you 
talked to my wife and she obtained them. 

Q And they were turned over to Mr. Kaplan? A 
They were. 

Q And those payroll reports, do you recall whether 
they were turned over to Mr. Kaplan? A Yes. 

Q And both tapes were turned over to Mr. Kaplan, 
do you recall that? A Mr. Kaplan saw both tapes 
while they were at my home, the fact that the $55,000 
tape, along with these cards, in fact, I even explained 
it to him at that time; they wanted to refresh my 
memory. I told them these cards and that $55,000 tape 
representing these, if I was trying to conceal anything 
I wouldn’t have them around. 

Q At the time they were at your house was there 
any question about payroll to employees going on? A 
Yes. I told them it was still going on because they had 
been with me quite a few years. 

Q And was advertising discussed? A I told them I 
had certain commitments of advertising which would have 
to continue and they said it would be all right if it came 
under the advertising. 

Q Did they ask you concerning advertising for 

442 both stores or the single store? A I gave Mr. 

Kaplan and Mr. Bunting, while they were at mv 

home the general breakdown on the whole situation. I 

told them that there was an advertising condition which 
the store on H Street was assuming, and I assumed 50 
percent of the bill for G Street, and also that the payroll, 

they were well aware of that, Mr. Lyman— 

• • • • 
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*43 Q Did you have any conversation with Mr. 

Bunting? A I talked to Mr. Bunting myself 
while you were there in my presence, and I said, “Mr. 
Bunting, why can’t you get together and settle this? I 
don’t understand the whole thing.” 

And he said, Hillyard, there is no one in this office 
qualified to settle this U and 0.” 

• • • • 

THE WITNESS (continuing): —no less than three 
times I called Mr. Bunting at his office and he told me 
that there was no one here in the General Adjustment 
Bureau at Washington to settle the claim, and Mr. 

444 Thomas was coming down and to the present day 
I have never seen Mr. Thomas. I only heard 

about him. 

• • • • 

Recross-Examiruiiicm 

• • • • 

Q How many times have you talked to Mr. Kaplan? 
A Kaplan ? Once. 

Q How many times did you talk to Mr. Bunting? A 
Oh, on numerous occasions. I talked to him and the 
General Adjustment Bureau on several occasions, and I 
talked to him at my home at one time, and when I talked 
to Mr. Bunting— 

• • • • 

THE WITNESS: I talked to him on numerous occa¬ 
sions. 

BY MR. DOHERTY: 

Q You say this book was given to Mr. Boker of 
Boker Dick & Company in January, 1948? A Yes, sir. 
Q Did you give it to him? A Mrs. Hillyard gave it 
to him and I was present. 

445 Q And you were present? A Yes. 

Q In his office? A No, I think he got it at 
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my office. I am pretty sure he did, because he told me 
the other day when this little ticket came up. 

Q Wasn’t that given to him just about the time he 
made up this Defendant’s Exhibit 4? 

Q Did you ever go to Mr. Boker’s office yourself 
personally? A No. 

Q What is that? A No, I have seen Mr. Boker. 

Q What is that? A I have seen Mr. Boker at my 
place after the building was repaired, and I have seen 
him at my home. 

Q But you never went to his office at any time? A 
No, I didn’t, but I believe Mrs. Hillyard did. 

Q You heard her testimony that she turned over all 
the books and records to you and she didn’t know what 
you did with them? A After almost four years you 
wouldn’t remember who gave what to who maybe; I have 
been in to Mr. Lyman’s office which is in the same suite. 

Q Referring to Plaintiffs’ Exhibit 1, dated February 
24, 1928, wasn’t that the time he first got this book 
446 or record, Plaintiffs’ Exhibit 21? A Repeat that 
question. 

Q At the time this report was made dated February 
14, 1948, wasn’t that the first time Mr. Boker received 
this book which is identified as Plaintiffs’ Exhibit No. 21? 
A No. 

Q He had it before that? A I have been told, yes. 

Q Do you know whether he had it, or not? A I 
can’t be sure, but Mr. Boker told Mr. Lyman, and Mr. 
Lyman told me, which I have no reason to doubt, that 
he had that book in the first part of January, 1948, and 
I will stick to that statement. 

Q But you didn’t give it to him? A I can’t say off¬ 
hand whether I did, but Mr. Boker can tell you. 

Q How about Mr. Goodman? Did you tell him you 
had no records? A Of coruse not. How could I tell 
him that when T told him T had records, and he said 
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definitely at the time, “There is no rush here. He said, 
“Take one thing at a time.” 

Q Do yon remember seeing Defendant’s Exhibit No. 
4, which was addressed to yon nnder date of March 
4, 1948? A I don’t remember that. 

Q Yon don’t remember seeing that at all? A I 
might have bnt I don’t remember it now. 

447 Q Didn’t yon on the 8th of March, or when¬ 
ever it was, fire Mr. Goodman because he was in¬ 
sisting on yon bringing in the records with which he 
could make up a proper U and 0 loss? A No, I fired 
Mr. Goodman because he threatened me and told me if 
I didn’t take $18,000 for his settlement and said, “Shall 
I call New York?” And I said, “Mr. Goodman, yon are 
fired.” 

Q And yon weren’t present when he was asking for 
those records to make up the U and 0? A I offered to 
give them to him when he was working on the case and 
he refused to take them. He said, “There is plenty 
of time.” 

Q Yon signed that U and O loss as undetermined on 
the first of February, 1948, did yon not? A Could I 
ask Mr. Lyman the date? 

THE COURT: No. Yon answer the question and if 
yon don’t know the date, say so. 

THE WITNESS: I would like to be exact on it. 

THE COURT: If yon want to look at the paper 
yon may look at it. 

Mr. Clerk, I want yon to get all of those exhibits to¬ 
gether. I want them kept closely together by yon. 

MR. DOHERTY: They certainly are confused now. 

MR. LYMAN: I don’t know anything about it 
MR. DOHERTY: I haven’t touched them. 

448 THE DEPUTY CLERK OF COURT: There is 
one more, Defendant’s Exhibit 3. 

MR. DOHERTY: It is the original proof of loss as 
undetermined. 
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MR. LYMAN: Here you are, both of them. 

THE COURT: Counsel hand up all the exhibits to 
the Clerk. 

MR. LYMAN: I will. I want to get them out right 
now. 

BY MR. DOHERTY: 

Q Now, I show you this Plaintiffs’ Exhibit 6 and ask 
you whether or not that is your signature down there, 
Bernard B. Hillyard? A That is my signature all right. 

Q Subscribed and sworn to on the 12th of February, 
1948, and that is Paul Dick, is it, Notary Public? A I 
think Mr. Lyman brought that up for me to sign. 

Q Did you appear before a Notary? A It has been 
some time now, I can’t recall. Well, I just don’t re¬ 
member one way or the other. I admit my signature 
is there, yes. 

Q You don’t remember appearing before a Notary 
at that time? A I have signed papers before Notaries. 

Q Was that in Mr. Dick’s office? A I don’t re¬ 
member. 

449 Q Weren’t you actually in Mr. Dick’s office in 
February, ’48? A If this Notary’s seal is on 
there I must have been. 

Q You weren’t in his office? A I have been in Mr. 
Lyman’s office. 

THE COURT: Answer the question. 

THE WITNESS: I don’t remember. 

BY MR. DOHERTY: 

Q And didn’t Mr. Goodman at that time ask you for 
certain records to support this? A What is the date? 

Q The 12th of February, 1948. A He asked me sev¬ 
eral times when he was at my home, and I wanted to 
give them to him to get it up, and he said, “There is 
no hurry.” 

Q But you never told him that there were no records? 
A Absolutely not. Here they are today. Why should 
I say it then? 
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Q And Mr. Lyman asked you did you give these to 
Mr. Goodman. A We were present together. 

Q Who gave them to him? A I can’t say; I think 
Mrs. Hillyard or Mr. Lyman. 

Q Who gave them to him? A I don’t know, I 
couldn’t say. 

450 Q You don’t know who gave them to him? A 
I can’t say positively because I gave them to Mr. 

Lyman to handle, and anything he asked me I gave 
him. 

Q Did you ever keep any books and records yourself 
at any time in the business? A No, my wife kept them. 

Q Did you know what was contained in those books 
and records? A I was fairly familiar but not too much. 

Q Did you look through them yourself? A I knew 
how much we were taking in and how much approxi¬ 
mately we were sending out. 

Q Was it all kept in your mind? A I only kept 
about four or five amounts in my own mind, and Mrs. 
Hillyard kept an exact record. 

I took care of running the business and she took care 
of the records. 

Q Do you deny her statement that Mr. Kaplan and 
Mr. Goodman both asked you for certain books and rec¬ 
ords and you told them you had no books and records? 
A Of course not. Mr. Kaplan is sitting right there and 
he can make the statement. 

Q You heard him testify that you didn’t give him any 
books and records? A Because he said so doesn’t 

451 prove it I have my say about it, too. 

MR. DOHERTY: That is all. 

• • • • 

453 Bernard S. Baskin 

was called as a witness for and on behalf of the plain¬ 
tiffs and, being first duly sworn, was examined and 
testified as follows: 
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Direct Examination 

• • • • 

Q What is your occupation or profession? A Certi¬ 
fied public accountant 

• • • • 

Q In the course of your profession have you been 
engaged in the preparation of statements for settling fire 
losses? A I have. 

Q I want to ask you this; in the ordinary course of 
accounting would you consider a patient’s card, a card 
of a patient, a record in a doctor’s, dentists or optician’s 
office as a basis for determining sales? 

ME. DOHERTY: I object to that, if the Court 
454 please. If he is putting him on as an expert I 
t hink he should ask about those we have here. 

ME. LYMAN: I am asking him for an opinion. 

• • • • 

THE COURT: Sustained. 

• • • • 

Q I show you Plaintiffs’ Exhibit— 

THE COURT: I think the big question in this case, 
Mr. Lyman, is not whether those records might be con¬ 
sidered records of a business; the big question in this 
case is the authenticity of the cards, among other things. 

MR. LYMAN: Well, Your Honor, since we did pro¬ 
duce records, wouldn’t the value of them be for the 
auditor to determine? 

THE COURT: I don’t see very much point in taking 
up a lot of time as to whether or not cards kept in the 
ordinary course of business are considered business. I 
don’t think there is any doubt but what they are. Au¬ 
thenticity of those records is something else again in 
the light of the testimony that has gone in in this case. 

• • • • 
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455 BY MB. LYMAN: 

Q I show you Plaintiffs* Exhibit 59 for Identi¬ 
fication and ask Mr. Doherty if it may be admitted in 
evidence, it being his own report. 

• • • • 

MB. DOHEBTY: I have no objection to it going in. 

• • • • 

(Thereupon document referred to by counsel was by 
the Court received in evidence as Plaintiffs’ Exhibit No. 
59.) 

BY MB. LYMAN: 

Q At my request did you examine that report, Mr. 
Paskin ? A I did. 

Q On the basis of that report can you, in your pro¬ 
fessional opinion, state whether a fire loss at 711 G 
Street, Northwest, could have been determined with any 
degree of certainty, or reasonable certainty, from that! 
A I would say so. 

Q On the basis of the figures in there what did you 
determine that, and give the page number as you men¬ 
tion the figures. A In checking over the sales figures 
on page 4— 

456 THE COUBT: Do you know what kind of fire 
loss you are talking about? 

• • • • 

MB. DOHEBTY: Gross or what? 

THE WITNESS: Gross. I notice that there are in¬ 
demnifying receipts of $14,427 which represent the 
amount of the difference between the amount of sales 
reported and the amount of actual deposits. In checking 
over I determined that of the $14,000 of indemnifying 
the sheets approximately $2,000 represent purchases made 
for cash. 

BY MB. LYMAN: 

Q is that in the report? A That is determined from 
this report. 
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Q All right, go ahead. A In addition to that there 
has not been any allowance for minor expenses, such as 
laundry, cleaning, postage and other items that normally 
occur in any business. 

Q In that figure you just gave of some $14,000, did 
Mr. Kaplan in his report make allowance for these ex¬ 
penditures? A No, he did not. 

Q Now, in your opinion, do these expenditures nor¬ 
mally occur in the business? A They do. 

Q And in a business of that size and that amount 
457 of gross sales how much do you think it would be? 

A I would say roughly 10 percent; between 4 and 
5, I think. 

Q Now, is there any other figure Mr. Kaplan did not 
take into account in that $14,000, or did you testify to it? 
A There happens to be a discrepancy in the report as 
to the name of suppliers. 

Q Will you give the page number there and state to 
the Court what you found in that report? A On page 
5, for example, the original accountant’s report shows pay¬ 
ments made to Shears of $3,451. There was no statement 
submitted from a supplier under the name of Shears. 
However, there was a Monumental Optical Company, and 
Monumental Optical Company did submit a statement 
showing how much was purchased from them during the 
year. 

The same thing can be said about the Liberty Optical, 
a record I found showing they are the same people. 
Liberty Optical made a report which showed only $500 
paid in checks. However, that statement shows $2,350 
• worth of purchases. There was a payment, however, to 
Riccard of $1,200. 

Q Who is Riccard? A That is Liberty Optical, which 
shows payment in checks of $1,700 for Liberty purchases 
of $2,350. Otherwise the balance appears to be the in¬ 
surance purchased 
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Q Was that taken into consideration in Mr. 

458 Kaplan’s report? A He hasn’t taken into consid¬ 
eration anything, except personal living expenses. 

Q Did yon determine what the sales wonld have 
been if Mr. Kaplan had reconciled those two items 
properly? A The purchases wonld have been increased 
after deducting the insurance item, the total purchases 
would have been $7,650.67. 

Q And what would that do to his gross profit? A 
That would have decreased his gross profit by roughly 
$1,500. 

• • • • 

459 Q Now, as to that page where you have a list 
of the statements from the suppliers and a list of 

checks from the gray book, were you able to reconcile 
those checks in the gray book with the statement from 
the suppliers? A The difference between the two fig¬ 
ures amount to cash purchases of roughly $1,400. 

Q And was that taken into consideration in ,Mr. Kap¬ 
lan’s report? A No, that was not. 

• • • • 

460 Q I hand you Plaintiffs’ Exhibit 16 which states 
at the top Monumental Optical Company, is that 

correct? A That is correct. 

Q Who is that signed by? A Shear. 

Q Now, look on that accountant statement by Mr. 
Kaplan; how did he treat that, as one or two separate 
organizations? A He shows them as two separate ones. 
In other words, he indicates, for example, that according 
to the accountant’s report there were $3,451 worth of 
checks issued to Shear, but Shear did not submit any 
statement, which leads you to believe that the $3,451 was 
a mistake. That is not the case, because Monumental 
Optical Company, on which the accountant’s report shows 
payment, it is shown in this as $2,916. 
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Q Would you say that there are errors in Kaplan’s 
report in attempting to adjust this fire loss? A There 
is no question about it; whether they are errors or mis¬ 
statements, I don’t know. 

Q But do you consider this statement consistent with 
the statement that he could not adjust the fire loss in 
accordance with that report? A No, I don’t; I 

461 think it could be adjusted. 

• • • • 

Cross Examination 

• • • • 

Q Are you connected with Boker-Dick Company? A 
No. 

Q Did you know that Boker-Dick Company were their 
accountants? A I didn’t know that until last night when 
Mr. Lyman told me so. 

Q Did you know Mr. Boker? A I have seen him, 
but I don’t know him personally. 

Q And did you know he has been handling that ac¬ 
count during that period of time? A No. 

Q And normally the accountant has to have records 
to put in the reports, is that correct? A Records of one 
kind or another. 

Q What do you mean by that? A Ledger statements, 
patients’ cards, anything. 

• • • • 

Q Mr. Pasldn, in the event of a fire where everything 
is destroyed is it possible to compute a fire loss with any 
reasonable certainty? A Absolutely. 

462 Q What would you need? A You would need 
the opening inventory, the bank statement which 

you can get from the bank, a copy of the tax return to 
indicate the minimum markup. 

Q With those you can determine the fire loss? A 
Yes, sir. 
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Frederick C. HUlyard, 


being recalled as a witness on behalf of the plaintiffs and 
having been heretofore sworn, resumed the stand and 
testified as follows: 

Direct Examination 

• • • • 

470 BY MR. LYMAN: 

Q Mr. Hillyard, I show you Plaintiffs * Exhibit 
60 for Identification and ask you what they are? A 
These are prescriptions for eye glasses furnished the 
patients of 521 H Street of the Hillyard Optical Com¬ 
pany. 

Q Did you have access to and examine the cards in 
Plaintiffs’ Exhibit 10? A I have. 

Q Did you find any of the cards in Plaintiffs * Exhibit 
10 that resembled those cards in your hand? A No, 
there is no resemblance. 

Q Have you ever used at the H Street store a card 
which resembled that in Plaintiffs’ Exhibit 10? A No, 
I have not. I have a different form. I have always 
used a different form for my prescriptions. 

• • • • 

(Thereupon prescription card of the H Street store 
identified by the witness was by the Court received in 
evidence as Plaintiffs’ Exhibit No. 60.) 

• • • • 

471 David Boker 

was called as a witness for and on behalf of the plain¬ 
tiffs and, being first duly sworn, was examined and testi¬ 
fied as follows: 
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Direct Examination 

• • • • 

Q What is your occupation? A Public accountant 

Q Are you certified? A No, I am not 

• • • • 

BY MB. LYMAN: 

Q Plaintiffs’ Exhibit 18 in evidence and ask you 
472 to identify it A These are the work papers and 
copy of the statement which I made up for Hill- 
yard Optical Company having to do with business and 
their audit of 1947. 

Q Now, when was it made up? 

Oh, pardon me, do you know when they had a fire? 
A It was in December of 1947. 

• • • • 

BY MB. LYMAN: 

Q How long after that did you compile that statement 
just a minute—dated February 14, 1948, which is con¬ 
tained in your files, Plaintiffs’ Exhibit 18? A This 
statement dated February 14, 1948, was made up on or 
before that date. This is a copy of the statement sub¬ 
mitted to the client, who is the Hillyard Optical Com¬ 
pany, and bears my copy stamp. 

• • • • 

474 BY MB. LYMAN: 

Q Now, I show you Plaintiffs’ Exhibit No. 21 
and ask you if you recall seeing that book? A Yes, 
this seems to be the book from which I made this state¬ 
ment on page 21. I initialled a certain figure which iden¬ 
tifies it, as far as I am concerned, as the book from which 
I did make the statement. That is my initial on it. 

THE COUBT: By your initials do you mean you are 
pointing to something in green ? 
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- BY MB. LYMAN: 

Q Pointing to something in green lead pencil? A 
Yes, sir. 

THE COUKT: And yon pnt it on when? 

THE WITNESS: I mnst have pnt it on when I was 
preparing the schedule from this book. 

THE COURT: And when was that? 

THE WITNESS: Well, I prepared the schedule prior 
to the date of this letter of February 14, 1948, this letter 
being in my name; I got the book and marked it, 

475 and unless somebody went to a lot of bother to 
copy my initials I would say definitely that I did 

put my initials on it. 

THE COURT: And you put it in in green pencil there 
prior to February 12? 

THE WITNESS: Prior to February 14,1948. 

• • • • 

Q Mr. Boker, do you recall running some tapes at 
the Hillyard home on the gross sales from Plaintiffs ’ 
Exhibit 10, which are prescription cards? A Yes, I do. 

• • • • 

476 Q Mr. Boker, I am pointing to a yellow sheet. 
Would you hold this, please? I am pointing to a 

477 yellow sheet in Exhibit 18 and ask you what that 
is? A This is a work sheet which I made up 

from a book similar to this, and because of my initials I 
am certain it is the same book. • • • 

• • • • 

478 Q Do you remember which figure on which page 
you used to make up this statement? A From 

the January, February and March figures which I have 
just compared, and which are identical, it is the first 
figure written in ink on the right-hand side of the page. 

Q Now, will you look through the rest of the book and 
the rest of the months and tell us whether or not you 
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used the ink figure on each page? A Yes, I compared 
every ink figure— 

THE COURT: Is the answer yes ? 

THE WITNESS: Yes, sir. 

• • • • 

Q Now, when did you make that yellow sheet up with 
respect to the time of the fire? A This yellow sheet was 
made some time prior to the date of this statement, 
February 14, 1948. 

Q After the fire? A Yes, after the fire. 

Q So that it was between the fire and February 

479 14, 1948, is that correct? A I would say that 
there is no doubt this statement was made up 

within two or three weeks prior to the date of the state¬ 
ment; that it would probably be closer to one or two days 
prior to the date of the statement. 

Q Do you recall running some tapes in the Hillyard 
home? A Yes, I do. 

Q Do you recall when that was? A I believe it was 
shortly after submitting this statement. Now, do you 
recall who was present when we ran those tapes? A 
You were present, and Mrs. Hillyard, and I believe Mr. 
Hillyard was also present. 

Q Do you remember—I show you Plaintiffs’ Exhibit 
53 and ask you if you recall this as being the tape that 
was run? A The writing on this tape is in my hand¬ 
writing, and as far as I can remember this is the tape 
which was the result of that having been taken off of 
the sales cards. 

• • • • 

480 Q Now, let’s take the $44,000 tape; would you 
state whether or not the green figures match with 

that? 

• • • • 

THE WITNESS: I examined specific pages and they 
are identical. 
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• • • • 

Q Now, when did you put the green figure in there? 
A The green figures must have been inserted after I 
had made this tape. 

Q Now, can you state with certainty when you made 
the green figures in the book? A As close as I can, it 
would be sometime after the date of that statement. 

• • • • 

Q As far as you know, is that how the green figure 
got into this book? 

• • • • 

481 A The green figure is in my handwriting, and 
the writing on the tapes are also in my handwrit¬ 
ing. I would say very definitely I transcribed the figures 
from the tape to the book. 

Q Did you make up the tax return for 1947 for 
Bernard B. Hillyard ? A Yes, I did. 

Q What figure did you use for the gross sales? Here 
is Plaintiffs’ Exhibit 12. A The gross sales, less the 
refund on the profit and loss statement which I had at¬ 
tached to the Bernard B. Hillyard Form 1040, was 
$51,354.10. 

• • • • 

482 Cross Examination 
BY MR. DOHERTY: 

Q Mr. Boker, when did you say you met Mr. Hillyard 
the first time? 

• • • • 

483 A It was just prior to the making of this par¬ 
ticular statement in question. 

Q I understood you to say in direct examination some¬ 
time in December, 1947. A I don’t believe I said any¬ 
thing like that. 

Q I am sorry; then it was sometime after the fire? 
A Yes, sir. 
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Q Where did you meet him? A In my office. 

Q And that is Bernard Hillyard, this gentle m a n here? 
A Either Mr. or Mrs. Hillyard, I don’t remember which 
one. 

Q Well, don’t you know whether you saw Mr. Hill¬ 
yard or Mrs. Hillyard? A No, sir. 

Q Haven’t any idea at all? A No, sir; most of my 
dealings have been with Mrs. Hillyard. 

Q Did you ever see him at your office? A I saw 
him in Mr. Lyman’s Office, which is in our suite. I don’t 
know for sure if he has been in our office, or not; I sup¬ 
pose he has. 

Q Did you ever see him there? A I saw him in our 
suite, yes. 

484 Q When this statement was made up of De¬ 
fendant’s Exhibit 1, I suppose when you made that 
up you knew it was for the purpose of submitting it to 
the fire adjuster, didn’t you? A Yes, I did; I stated 
so on the statement. 

Q And did you have any records to support that at 
all? A It was made up, I am sure now, from the rec¬ 
ords I received from that book plus other information 
having to do with that inventory. 

Q And would you say at that time you had papers to 
support that statement? A Yes, sir, I would. This 
statement is not an absolute statement, but something to 
base an estimate on. 

Q Just for the purpose of litigation, isn’t that right? 
A That’s right. 

MR. LYMAN: I object to that. 

BY MR. DOHERTY: 

Q That was your answer once before. 

THE COURT: Overruled. 

• • • • 

Q This book, Plaintiffs’ Exhibit 21, and also De¬ 
fendant’s Exhibit No. 10, you say you had that book in 
your possession at that time? A I must have had. 
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Q Well, do yon know whether yon did, or not? A 
I wonld say I did. 

485 Q And do yon have anything in yonr records to 
indicate that yon did have snch a book at this? A 

I checked several figures which are in it, such as tele¬ 
phone bills for a couple of months, while I was looking 
through it, and they are identical with what I have in 
my statement. The advertising is broken down to various 
papers, and my papers show the advertising in an exact 
amount. I would say I had that book. 

Q Is that figure in lead pencil in January your writ¬ 
ing? A No. 

Q But all these entries in green ink with “DB” are 
yours? A I am certain, I would say they are. 

Q Well, do you know whether they are or not? Don’t 
you know your own writing? A That is my writing. 

Q Now, when did you put them there? A I don’t 
know the exact date, but it was shortly after running 
those tapes. 

Q Now, when did you run the tapes? A Shortly 
after running the statement. 

Q How shortly after? Was it a day, a couple of 
days, a week, or what? A I don’t remember 

486 exactly; I would say it was within a couple of 
months. 

• • • • 

Q Can’t you give us anything better than within a 
couple of months? A This particular job was just one 
of the jobs that come in, and you do it and it goes out 
of the office. I had no dealings with the Hillvards before 
this, and I did not expect to have any dealings with 
them after this—I don’t remember; 1947 is a long time, 
too. 

Q Yes, I know, but you are a public accountant? A 
Yes, I am. 

Q But you made up the income tax return from some 
of these? A From what? 
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Q From the tapes? A No, sir. 

Q Didn’t yon use that at all in making np yonr in¬ 
come tax return? A I don’t believe so. 

Q Then what did you take these tapes for? A I 
was requested to run tapes, and I ran them. 

Q Did you have any reason for doing it? A Yes, 
sir, I got paid. 

487 Q Just to run tapes? A That is correct 

Q You didn’t take it for the purpose of settle¬ 
ment of fire loss or income tax return? A The fire loss 
statement was made prior to these tapes. I don’t re¬ 
member every figure on the income tax return and state¬ 
ment, too. 

• • • • 

Q Do you know why you made this tape? You must 
have had some reason for doing it. A The reason was 
I was requested to make the tape of sales of 1947, and I 
got paid for it, and I did it. 

Q Now, this book, when it was first given to you you 
thought it was a couple of days or so before you wrote 
up this statement of February, 1948. A I say I think 
it was within a few days. 

Q And Mrs. Hillyard brought it to you? A I am 
not positive. 

Q Well, you know whether a man or a woman brought 
it to you, don’t you? A No, X don’t, but it was Mr. or 
Mrs. Hillyard, but I had dealt with Mrs. Hillyard almost 
exclusively, and I would say it would be more than 

488 likelv it was Mrs. Hillvard, but I wouldn’t be cer- 
tain. 

Q Now, did you keep this book in your office until you 
completed this statement? A No. 

Q What did you do with it, turn it back to Mrs. Hill¬ 
yard? A At that time my statement was finished, and I 
must have turned everything back. 
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Q Did yon do it, or don’t yon remember? A I don’t 
remember. 

Q Would yon say yon pnt those figures in there prior 
to April 1? A Which figures? 

Q The green figures with your initials “DB” after 
that? A I don’t remember. 

Q When did yon have the book after that time? A 
I believe it was within two months after the date of that 
statement February 14, 1948. 

Q And what was the purpose of having it? A The 
second time? 

Q Yes. A To write in the green figures, I suppose. 
Q And that is the only reason you did it? A Cer¬ 
tainly. 

Q And you did not have the book for the pur- 

489 pose of making up the income tax return? A I 

don’t remember. 

• • • • 

Mrs. Bernice HUlyard, 

a witness heretofore sworn on behalf of the plaintiffs, 
being recalled, was examined and testified further as fol¬ 
lows: 

Direct Examination 

• • • • 

Q • • • With reference to 1947 tax return, Plaintiffs’ 
Exhibit 14, which was made in your husband’s name, I 
point to the figure ** Sales $51,354.10.” Do you know 
what that— 

• • • • 

490 THE WITNESS: They include the gross sales 
of 711 G Street plus the profits received from H 

Street, plus my income other than that we had, all in¬ 
come is included in that figure. 
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BY MR. LYMAN: 

Q Now, with respect to this book here, pointing to 
Plaintiffs’ Exhibit No. 21, the ink figure on each page in 
January under the word “Business,” will you tell the 
judge what that figure is? 

MR. DOHERTY: I object, if the Court please; it has 
been gone over very fully. 

THE COURT: It has been testified to very fully. 

• • • • 

491 Cross Examination 
BY MR. DOHERTY: 

Q Just one question; now, Harold Bobbit was here 
yesterday and testified. You were here? A Yes, sir. 

Q Prior to the time he testified did you go to him 
and with him go to some of the stores checking to see 
whether or not they sold this book? A Before? No, 
I did not. 

Q Didn’t you go— A (Interposing) No, I did not. 

Q (Continuing) —to the Commercial Equipment yes¬ 
terday afternoon with Bobbit? A Afterward. 

Q After he testified? A Yes, that is right. 

Q It vras not before? A No, it was not. 

Q Why did you go down there? A I wanted to make 
sure that there was no mistake whatsoever, and I did 
make sure. 

Q About what? A About this book that so 

492 much issue has been raised about it. 

Q But hadn’t you already testified you had 
bought it at a dime store? A No, I didn’t. I told you 
I didn’t tell you that. I don’t know where it was pur¬ 
chased. 

Q Didn’t you on more than one occasion make the 
statement, and I will ask you whether or not, when you 
were here on the stand sav this? 
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“Question”—this is on cross-examination: “Isn’t it a 
fact that you bought this book at the G. C. Murphy Com¬ 
pany? 

“A I said it was bought at the dime store.” 

Do you remember that? A I don’t remember mak¬ 
ing any such statement. I said it could have been bought 
at the dime store. I didn’t buy it. That is when you 
asked me who did buy it. 

Q Now, referring to the testimony that was given by 
you on Friday, February 2, 1951, in answer to a question 
by Mr. Canfield, you were asked: 

“Could you describe that book? 

“A It is just nothing but a plain notebook that was 
purchased at a dime store.” 

A I said it could have been purchased at the dime 
store. 

Q I am asking you if you made this statement, 
493 “It is nothing but a plain notebook purchased at 
the dime store.” 

A No. 

I 

Q And you were asked whether it was a new book or 
an old book you were talking about, and your answer was 
“Not necessarily, there are usually a number of books 
around there.” 

You remember stating that? A That’s right. 

Q “Did it have a cover? 

“A It had a gray cover on it. 

“Q A gray cover? 

“A A gray cover, that’s right.” 

A I believe I was holding the book in my hand and 
he was having me describe the book at the time that was 
taken. 

Q But you didn’t talk to Harold Bobbitt and go over 
his testimony and tell him to testify that he bought that 
book down there— A (Interposing) I did not. 

THE COURT: Let him finish the question. 
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BY MB. DOHERTY: 

Q (Continuing) At the Commercial Equipment Com¬ 
pany, in January, 1947 ? A I did not. 

• • • • 

494 Charles Clifton Rwrmels 

was called as a witness for and on behalf of the defend¬ 
ant and, being first duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination 
BY MR. DOHERTY: 

495 Q What is your full name? A Charles Clifton 
Runnels. 

Q Where do you live? A 6116 32nd Place, North¬ 
west. 

Q Where are you employed? A The Commercial 
Office & Furniture Company. 

Q And how long have you been so employed? A 
About 18 years. 

Q What is your capacity there now? A I am vice 
president and general manager of the company. 

Q And you talked with me this morning on the 
phone? A Yes, sir. 

Q And at that time were you requested to ascertain 
when your company started selling this book line 2041? 
A We have never handled that line of books. 

THE COURT: Did you say you had never had that 
line? 

THE WITNESS: Yes, sir, not this particular book. 
We have handled certain products of this manufacturer, 
such as loose leaf books and composition books, but never 
this particular book. 

Q And when did you first start dealing with this book 
company? A The first check I could find that we paid 
them was in October, 1949. 
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MR. DOHERTY: Thank yon, sir. 

496 MR. LYMAN: No questions. 

• • • • 

Mrs. Bernice HiUyard, 

a witness heretofore sworn on behalf of the plaintiffs, 
being recalled, was examined and testified further as 
follows: 

Direct Examination 
BY MR. LYMAN: 

THE COURT: The clerk reports that there is no 
answer in Judge Laws’ courtroom; further that Mr. Gul- 
lickson is not in his courtroom. 

BY MR. LYMAN: 

Q Mrs. Hillyard, did you go to Commercial? A Yes. 
Q Did you talk to anybody down there? A Yes, sir, 
I did. 

Q Who did you talk to? A I talked with one of the 
men on the floor yesterday afternoon. 

497 Q Did you get his name? A No, I didn’t, but 
he told me he had been there since the early part 

of 1947. 

Q Would you recognize that man if you saw him 
again? A Oh, yes. 

Q You didn’t get his name? A No, I didn’t. 

Q Did you have anybody with you? A Yes, I had 
Harold Bobbitt with me. 

MR. LYMAN: Your Honor, could we recess and get 
that man down here? 

THE COURT: I will see about that when you get 
through with the examination of this witness. 

MR. LYMAN: That is all with this witness. 

MR. DOHERTY: No questions. 
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499 Lee Herwig 

was called as a witness or and on behal of the plaintiffs 
and, being first duly sworn, was examined and testified 
as follows: 

Direct Examination 
BY ME. LYMAN: 

Q Will yon state your name? A Lee Herwig. 

Q Where are yon employed? A Commercial Office 
& Fnrnitnre Company. 

Q What is yonr business there? A I am a sales¬ 
man. 

Q Mr. Herwig, do yon recall seeing this book brought 
in by Mrs. Hillyard to yon on yesterday? A It appears 
to be exactly the same book that was brought in origi¬ 
nally by a colored man, and then the second time by the 
colored man and Mrs. Hillyard. 

Q Do yon stock that book now? A No, sir. 

Q Do yon have that type of book in your store? A 
Made by this same particular outfit, yon mean? 

500 Q Yes. A We certainly don’t stock it. To my 
knowledge we have never had one on our shelves. 

Q Didn’t yon state, I want to refresh your recollec¬ 
tion, didn’t yon have a conversation with Mrs. Hillyard 
and Mr. Bobbitt concerning that book? A Yes, that is 
true. 

Q Didn’t yon tell them something concerning your 
having it in vonr store? A No, I said there is a pos¬ 
sibility we could have had a book of that type on our 
shelves. 

Q What would be the possibility that yon told them 
that? A I told them that as a service to our customers 
we occasionally pick up items from other stationers that 
we don’t service, and the possibility of having this book 
ourselves, that we might have picked up one for a cns- 
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tomer and we might have an additional one or two to 
take advantage of the quantity break in the price, and 
there might be one or two on onr shelves. 

MR. DOHERTY: Your Honor, I move to strike the 
possibility. 

THE COURT: Overruled. 

MR. LYMAN: That is alL 

THE COURT: Is that what you said to Mrs. Hill- 
yard? 

501 THE WITNESS: Yes. 

• • • • 

Ira N. Gullickscm 

was called as a witness for and on behalf of the plain¬ 
tiffs and, being first duly sworn, was examined and tes¬ 
tified as follows: 

Direct Examination 

• • • • 

Q State your occupation. A Examiner of ques¬ 
tioned documents. 

Q For whom? A Metropolitan Police Department. 

• • • • 

502 Q In the course of your work will you explain 
to the Court some of these findings you have made 

with respect to the age of ink? A Well, the investiga¬ 
tion of ink tests respective to the determination of the 
age of writing is a problem that only in certain instances 
can be answered with any degree of accuracy. 

There are many questions concerning the age of ink 
that cannot be answered, and it is agreed by all of the 
recognized authorities that methods of testing up to the 
present time are inaccurate, and have no value in many 
instances. 
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Where we have ordinary iron nutgall ink, age deter¬ 
mination can be made regarding the bine color ink, but 
it is bleached out during the first thirty days of the writ¬ 
ing. After that, after the period of thirty days, or an 
approximate thirty days, when the ink takes on its black 
color, from that point on any change, chemical change in 
the ink is very slow, even—of course, all chemical 
503 changes are based upon oxidation, and even with 
all of the ideal conditions if oxidations are present 
your ink still changes very slowly over a period of quite 
a number of years. 

The only exception to that really would be a document 
that would be exposed out in the sunlight, or where the 
sun would have a direct exposure on the document. 
Then, of course, it would bleach out very rapidly and, 
of course, oxides form rapidly, but any statements con¬ 
cerning inks in a period of three or four years, there are 
no tests at the present time by which we can make an 
accurate determination. 

• • • • 

505 Q Is there any way in determining, in your 
opinion, whether an entry was made in January of 

one year or December of that year, if the test is made 
some three years later? A I would say that the test 
could not be made with any degree of accuracy. 

• • • • 

BY THE COURT: 

Q If you had a specimen containing entries on twelve 
pages could you tell by examination, analysis, or other¬ 
wise, whether those entries were made at or about 

506 the same time on all twelve pages, or were made 
on twelve different occasions one month apart? A 

I would say that could not be done with any degree of 
accuracy for the main and simple reason that the tests 
we ordinarily use are the iron image tests wherein we 
use either chloride or sulphate image. That period of 
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lame is so short that any change would be too minute to 
make any determination. 

Then again you have the variables that enter into the 
problem, disregarding the paper, the variables of ink line, 
its density. Where we have a heavier line we do get 
greater action. If the line is thicker, in a short period 
of time in a line of that sort it would be my opinion that 
no accurate statement could be made. Over a longer 
period of time, say a period of eight or nine years, how¬ 
ever, my opinion is that a statement could be made with 
a decidedly greater degree of accuracy. 

Q Well, that could be told by the naked eye, couldn’t 
it? A No, Your Honor, we can’t. Ordinary iron nut- 
gall ink, after it has reached its, well, we will say its 
complete darkness, that is, its height of black color, for 
a period of many years that ink will look exactly the 
same if it is in a book where there is no opportunity for 
light to get to it, or if it is in a file where it is 
507 pressed against another paper, the speed of oxida¬ 
tion is very slow, and that ink will maintain the 
same principles over a period of many, many years, even 
to the extent that the blue coloring will be present in the 
ink. Tests have been run showing the blue coloring still 
in the ink after fifty years. 

• • • • 

MR. LYMAN: I did tell the Court that would be my 
last witness. However, in going over this case in its 
entirety I find that there is one sore spot that remains. 

THE COURT: What, one sore spot? 

MR. LYMAN: In my mind, as far as the issues are 
concerned, there is one sore spot that remains unrefuted, 
by the plaintiffs, and it will be impossible to have that 
refuted since it was made by Mr. Kaplan, and I was the 
only one that dealt with Mr. Kaplan. Ordinarily I do 
not like to take the stand in the case. I never ask the 
Court to do it. I can’t think of a person, with the ex- 
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ception of Hr. Bunting; of course, I dealt with him sepa¬ 
rately, and I would like to make a statement to 

508 refute the statements by Mr. Kaplan, if I may. 

THE COURT: There have been many state¬ 
ments made about you by Mr. Kaplan. I will permit 
you to take the stand, although you must have known 
you would be a witness, and you should have had asso¬ 
ciate counsel. In the Callus case that was permitted. 

MR. DOHERTY: All the dealings have been with Mr. 
Lyman; he must have known it, and I object to it. 

THE COURT: The Callus case permits it. It says 
it is admitted, but it should not be visited on the client. 
Is that your recollection of the Callus case? 

MR. DOHERTY: Yes, in the last paragraph. 

MR. LYMAN: Your Honor will recall I did not get 
a statement of Mr. Kaplan until yesterday. 

THE COURT: You knew you were dealing with him. 
MR. LYMAN: Yes, and I dealt with him under very 
limited circumstances. 

THE COURT: But you knew you were dealing with 
Mr. Kaplan and Mr. Goodman, and you should have 
been in a position to be a witness. I will permit it, 
however. I will let you take the stand, but you will have 
to subject yourself to cross-examination. 

MR. LYMAN: I understand, but as to Mr. Goodman 
I want to say— 

THE COURT: If you want to testify you get on the 
stand. 

509 MR. LYMAN: All right, sir; I will take both 
exhibits with me, if I may? 

Thereupon— 

Joseph J. Lyman 

offered himself as a witness on behalf of the plaintiffs 
and, being first duly sworn, testified $.s follows: 

THE WITNESS: Your Honor, when I started in 
this matter— 
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MR. DOHERTY: I can’t hear you. 

THE WITNESS: It was after the fire and Mr. Good¬ 
man had already been hired. Settlements with the insur¬ 
ance company were rather quick. 

In the early part of February, as I recall, Mr. Good¬ 
man spent most of his time with the Hillyards, and he 
visited me in my office on one two occasions. 

I deny categorically at any time that I ever discussed 
taxes with him in any manner, shape or form. 

• • • • 

513 MR. DOHERTY: All of this I object to. I 
don’t want to keep on objecting, but none of this 
is proper rebuttal, not a thing. 

THE COURT: I think I shall reverse myself and let 
him tell the story— 

MR. DOHERTY: I think the whole thing— 

THE COURT (continuing): —whatever he wants to 
tell. 

MR. DOHERTY: All right, sir. 

THE WITNESS: Thank you. 

THE COURT: It is a very serious situation. 

• • • • 

517 Mr. Bunting has never said I was uncooperative. 

As far as I know, his feelings were hurt; and as 
far as Mr. Goodman was concerned I considered him a 
disgruntled person who had a fight with Hillyard, and 
whatever their differences may have been I think they 
were based on something that was perhaps inevitable, 
and I heard him blame me for filing the slander suit. 

I can say with certainty that the statements he made 
concerning Mr. Hillyard as a tax evader are true be¬ 
cause he made them to me, and on one occasion when I 
met him downtown on L Street, he was friendly, and he 
said, “You know, I have turned your clients into the 
Internal Revenue as a tax evader,” and Mrs. Hillyard 
called me on the phone a short time later and told me 
the same thing, and I said, “He told me the same thing.” 
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And she said, “What about it?” 

And I said, “Ignore it.” 

And she said he began to call her home every evening 
and morning, and I said it was of a threatening nature. 

• • • • 

519 Cross Examination 

• • • • 

Q Mr. Lyman, did you at any time ever tell anyone 
at the Hartford Fire Insurance Company, or anyone at 
General Adjustment Bureau, or Mr. Kaplan, that your 
records were destroyed by the fire? A I think we told 
Mr. Bunting and Mr. Kaplan the day they came out to 
Hillyard’s house to examine the file cabinet. 

Q When was that? A Whenever that tape was run. 
it was in the spring, as I recall. We went out in Mr. 
Bunting’s car, whiqh was a new De Soto, and we dis¬ 
cussed it then. 

Q I hand you Defendant’s Exhibit 3, dated June 3, 
1948, and ask you if that is your signature? A That’s 
right. 

Q In that letter did you make this statement; 

“We have made available to you all pertinent informa¬ 
tion in our possession pertaining to this claim.” 

Did you say anything about any records being destroyed 
at that time? A No; we discussed it before. 

Q Before that time? A Yes, sir. 

520 Q In here you say all records kept in the regu¬ 
lar course of business. A That is a statement, 

Mr. Doherty. Give me a question. 

Q I ask you if at any time you told the Hartford Fire 
Insurance Company, the General Adjustment Bureau or 
Mr. Kaplan that your records had been destroyed by fire? 
A Oh, yes, Bunting and Kaplan had discussed it when 
they were examining the file cabinet. 
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Q But you told them that the records had been de¬ 
stroyed? A The records are here. 

Q Did you advise them any of the records had been 
destroyed? A Yes, the Hillyards told me they kept a 
daily cash book, and I understand that there were some 
cash receipts, rolls of tape and bills they kept in the desk, 
and those were destroyed, and so we said we would write 
and get new ones. 

Q Do you ever remember making a statement to Mr. 
Goodman that you had no bills or records? A No, be¬ 
cause we gave them to him the day he walked in. 

Q Gave to Goodman? A I understand the Hillyards 
did. 

Q You heard his testimony. A Just a minute, Mr. 
Goodman was in my office when Boker gave him 
521 that statement, and at that time he was looking 
at that book, and the payrolls and cancelled checks 
and bank statements. 

Q But Mr. Goodman testified here that he came to 
your office and asked for some books, and you said Mrs. 
Hillyard had some books. A No, I think I had them. 

Q Did you ever tell him that? A Not that I recall. 
Goodman and I were on friendly terms up until the time 
I was advised to discharge him. 

Q I hand you Defendant’s Exhibit 2, or Plaintiffs’ Ex¬ 
hibit 21, and ask you when and where it came into your 
possession. A I suppose a week or ten days. 

Q After what time? A Just a minute, after the fire. 
It was Goodman’s idea to gather up the books and Hill- 
yard brought up this book and, as I recall, Goodman was 
in the picture the day of the fire, and he was already 
hired before I got into the picture as a matter of fact, 
and, as a matter of fact, Goodman had this book, so far 
as I know, before I was hired to do anything. 

Q Do you remember Mr. Goodman sitting here and 
stating definitely that he never saw that book? A I 
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heard that, but he saw it in my office because we 

522 were going over it in making up |Mr. Boker’s state¬ 
ment, which is Exhibit 18, which Mr. Boker identi¬ 
fied, as I recall, and took these figures right out of it. 

Q Who brought the book to you? A I don’t recall, it 
might have been Goodman or it might have been Mrs. 
Hillyard. 

Q Did you hear her testify here that she turned it 
over to her husband and that he turned the books and 
records over to you? Didn’t she so testify here in this 
court? A I don’t know what the testimony is, I don’t 
recall, but, as I understand, she was more or less han¬ 
dling the books, and more or less did it at his instance. 
I would ask him, and I wouldn’t ask her until I knew 
her better, and he would say “B” he called her “B”, and 
“B” would give them to me. 

Q You say Goodman was satisfied with the informa¬ 
tion you gave him? A He seemed to be. 

Q He never asked for information? A No; he asked 
me on one occasion to see the tax returns and X told him 
to come over to the office and I would be glad to do it. 

Q Didn’t he ask you on one or two occasions and you 
said you would' call your client, and you called him and 
said your client wouldn’t yet you turn them over to him? 
A That is untrue because they gave me everything. 

523 Q When did you first learn about this General 
Adjustment Bureau as a sort of in between to take 

care of both the insurance company and the assured? A 
That is what Bunting told me. 

Q Do you remember about six or seven months ago 
you started talking to me about the thing down in court 
and I explained to you what it was, and you were so 
surprised? A I wasn’t surprised. I told you it was my 
earlier belief, but I have since found out that they repre¬ 
sent the insurance company’s interest against the insured. 

Q You found it out that day, didn’t you? A No. 
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Q You were saying about Mr. Thomas; you didn’t ask 
Mr. Bunting on the stand about Mr. Thomas adjusting 
U and 0 losses? A Yes, I did. 

Q And asked if they had such a man? A Yes. 

Q Didn’t Mr. Bunting adjust fire loss and content 
loss? A That is correct 

Q And wasn’t he going to adjust the U and 0 loss as 
soon as you produced the records? A No, he said he 
wasn’t qualified to do it, and he said there is a man 
named Thomas who handles most of this type of case. 
He is coming down from Philadelphia. 

524 Q You heard his testimony that at no time did 
he have enough records on which to base any ad¬ 
justment? A I don’t recall him saying that. 

• • • • 

BY THE COURT: 

Q Did you ever represent Mr. Bernard Hillyard before 
this fire? A In court? 

Q No, as an attorney? A I wrote a lease for him 
once, I think in about October of 1947. 

525 Q Did you ever represent Mr. Frederick Hill- 
yard before this trial? A No ; I don’t think I did. 

Q That was your sole representation before this trial? 
A Just a minute, Your Honor, let me think. May I 
think out loud a moment? 

Q No, you had better think silently. Take your time. 
A The fire was in December, 1947. I met Bernard Hill- 
yard a few months before that, and before that I had 
not seen Bernard Hillyard since 1930. We went to 
Central High School together, and between 1930 and 
1947, I think it was October or maybe September, I just 
chanced to meet him and I drew a lease up for him, I 
believe, for somebody upstairs in the 711 G Street place, 
and I didn’t hear from him after that, and then he had 
this fire and he called me, and the first place I went with 
him— 
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Q Now, you answer my question; except for that you 
had never represented him? A No, that is true. 

Q And had nothing to do with the preparation of his 
income tax? A Oh, no, absolutely not. As I say, the 
first time I saw him— 

Q Now, you answer the question. A No; as a 

526 matter of fact, I would like to tell the Court, I 
wouldn’t prepare anybody’s income tax return. 

Q Then he retained you how long after the fire? A 
I would say immediately, whether it was one or two days. 
There was New Year’s in there, Your Honor, I don’t know 
whether it was the same day or right after New Year’s, 
but it was right in there. 

Q And one of your first duties was to look at the 
policy, is that correct? And you did do it? A Yes, 
Your Honor, I did. 

Q Where was this policy? A Mrs. Hillyard had 
given them to Mr. Goodman, and he let me look at them. 

Q And you say that the policy for the loss of inter¬ 
ruption of business required the ascertainment of two 
general facts, one, the gross earnings and, second, the 
cost of the merchandise? A Your Honor, to be very 
frank, when I read that policy over it didn’t mean very 
much to me. I asked Mr. Goodman how it was computed. 

Q You say the measure of recovery was the reduction 
in gross resulting from interruption? A Your Honor, I 
did, but I really didn’t understand at that time what they 
meant by gross earnings. 

Q Well, you saw in the same paper the defini- 

527 tion of gross earnings, didn’t you? A I did. 

Q And that was defined as the total net sales 
less the cost of the merchandise? A Yes. 

Q And you knew also that it was necessary, as coun¬ 
sel for Mr. Hillyard, to prepare a proof of loss, didn’t 
you? A That is correct. 

Q And didn’t you then ask for his books? A Yes, 
Your Honor. 
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Q What did he tell you? A He said he had most 
of them in a desk at the office, as I recall, but I didn’t 
go into detail. He mentioned that they had these in the 
desk, and he had a few things at home, and Mrs. Hillyard 
said something, it was near the end of the year, and she 
was making some entries, or making up the social security 
lax return and making some entries in the book, and she 
gave me the tax return and the book, and I asked her if 
she had any cancelled checks and she said she would look 
for them. 

Q Now, you answer my question. 

What did she tell you when you asked for the books? 
A She said then he had these in the store. I asked her 
to go down and see if they could get them. 

Q Then what happened? A I guess it was a 
528 little after that I asked him again, and he said the 
desk was charred and burned, and he couldn’t find 
them. I think that is my recollection. 

Q Did you ask him what the books consisted of? A 
No, I didn’t go into detail. 

Q You didn’t? A I did not 

Q When you knew you had to prepare a claim for him 
involved in that determination? A Your Honor, I was 
not preparing that claim for him. Mr. Goodman was 
doing it 

Q For what were you retained? A Originally, as I 
recall, I was retained because a fireman lost his life in 
the blaze and Mr. Hillard, along with other people, was 
asked to come down to the Homicide Squad just to give 
testimony as to what happened, and I went along with 
him, and after that Mr. Hillyard asked me to sit in with 
him at the insurance company; that was all, just to sit 
in with him. I was not retained to draw this up. I 
never was. 

It was after Mr. Goodman was discharged that I ac- 
'■"ftlly got into the picture, after March 4, something like 
that. 
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Q At that time didn’t you ask him what books had 
been destroyed? A Not in great detail, Your 

529 Honor. I didn’t because I assumed then everything 
was gone. 

Q Didn’t you tell him in the absence of books he 
would have to try to reconstruct the records? A Oh, 
yes, and I suggested he get an accountant to do it, and 
he asked me for a suggestion and I told him Dave Boker, 
and then they worked together with Dave Boker, and I 
did not work closely with them. 

Q You didn’t need an accountant to add up the pre¬ 
scription cards, if that was the source of where his money 
came in? A I didn’t do it. Mr. Goodman was working 
along with them, and when he was discharged I asked JVIr. 
Bunting what was the best procedure. 

Q You had the obligation, as his attorney, to submit 
the proof of loss. A Mr. Goodman did. 

Q You contend, don’t you, that it is perfectly simple 
to determine what the loss is? A Your Honor, I do 
now. I have given it much study and I have learned very 
much since this happened. When it first happened I had 
never done one of these fire losses, and we had an ac¬ 
countant who had, Mr. Goodman, and I was merely there 
and didn’t know exactly what to do until he was dis¬ 
charged. 

Q And at that time you had those cards and assumed 
them to be authentic, and somebody had gotten the 

530 invoices from the suppliers? A We did that. 

Q You could put it on paper and say here is 
our loss, here is our support for it, and put it in a claim 
and swear to it, and you didn’t do it. A You mean com¬ 
puted for them in that fashion? 

Q That is your obligation, to submit a proof of loss. 

Isn’t that your obligation, to submit a proof of loss? 
A On a form provided by the company. 

Q I see the policy provides the insured shall give 
immediate written notice to the company of his loss, and 
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so forth, and then within sixty days, unless the time is 
extended, shall render to the company a proof of loss 
signed and sworn to. 

Proof in this case was reduction in gross earnings, de¬ 
termination of net sales and deducting merchandise sold, 
adding in any earnings earned out of the conduct of the 
business, weighting it up or down, depending on the 
experience, and there you have it. 

i That is the proceeding followed and, as I understand 
it, there was no money coming in at all during interrup¬ 
tion of business between July, and that figure would be 
the loss. A That is correct. 

Q And vou didn’t submit anything like that? A Yes, 
I did. 

531 Q What did you submit? A Your Honor, there 
was a form we filled out. 

Q I have seen that form and it is filled with zeros, 
amount undetermined, and the next, the net, in fact, was 
in excess of $19,500. A Does the Court refer then to the 
detailed computation? 

Q It isn’t what the Court prefers. A I said referred. 
I understood from Mr. Bunting they would help compute 
it if we would give them the records, just the same as 
they would help compute the building loss and the content 
loss, which they did. 

Q Instead of that you went ahead and filed this suit. 
A I asked Mr. Bunting if we couldn’t sit down with 
arbitrators to get this, and he said, “There is no need 
for it. We will do that just as soon as Mr. Thomas 
comes down.” 

MB. DOHERTY: Sit down with who? 

THE WITNESS: Arbitrators. 

MB. DOHERTY: Judge Matthews was trying to get 
you to have an arbitrator appointed and you wouldn’t 
mention the name of any person. 
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THE WITNESS: I would like to refute that state¬ 
ment, Your Honor, if I may. Judge Matthews at pretrial 
suggested getting arbitrators, and I had written a letter 
to Mr. Bernard Paskin, who was here today, whom 

532 we called upon to be an arbitrator, and shortly 
after that there was another pretrial hearing and 

Judge Matthews threw* out that pretrial and Mr. Doherty, 
I w’ouldn’t say he categorically denied, but he evaded 
the question of arbitration entirely, and went on to some 
other case. This court at pretrial was trying to settle it, 
and Mr. Doherty evaded and mentioned certain things 
about fraud. 

THE COURT: I can’t blame him after what I have 
heard. 

THE WITNESS: Well, those are the records, Your 
Honor, that were given in the beginning, and there was 
enough there to make up the loss, and Mr. Kaplan’s state¬ 
ment of the fire interruption I think is sufficient to make 
up the loss. 

THE COURT: All right, sir. You may stand down 
and I will hear arguments. 

• • • • 

Opinion of the Court 

THE COURT (Pine, J.): Before the loss the assured 
misrepresented that they were jointly trading as Hillyard 
Optical Company at 711 G Street, whereas, in truth and 
in fact, Bernard Hillyard only traded as the Hillyard 
Optical Company at that address. 

After the loss presentation of the plaintiffs’ 

533 claim of loss to the insurance company was char¬ 
acterized by equivocation and deceit, and inten¬ 
tional concealment and misrepresentation of material 
facts with the intention to deceive. Presentation of 
plaintiffs’ claim in this court has been similarly fraudu¬ 
lent, perpetrated, among others, by the submission of a 
fabricated record, or records, and perjury. 
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The policy provides as follows: 
i ‘‘This entire policy shall be void if, whether before or 
after a loss, the insured has wilfully concealed or misrep¬ 
resented any material fact or circumstance concerning this 
insurance or the subject thereof, or the interest of the 
insured therein, or in the case of any fraud or false swear¬ 
ing by the insured relating thereto.” 

The policy, therefore, under its terms cannot be en¬ 
forced. Whether income tax difficulties or acquisitiveness, 
or some other reason, induced this fraudulent conduct, the 
fact remains that although there was a loss covered by a 
policy of insurance on which the plaintiffs could have 
made a recovery by the exercise of ordinary honesty and 
integrity, they concluded to do this in an attempt to per¬ 
petrate a fraud not only on the insurance company but on 
the court itself. 

Therefore, the bill will be dismissed, and I suggest to 
counsel for the defendant the duty of informing the Dis¬ 
trict Attorney of the salient facts in this connection. 
534 The Court will stand adjourned and the Clerk 
will keep these exhibits in his possession until I 
order him to do otherwise. 
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APPELLANTS STATEMENT OF 
QUESTIONS PRESENTED 

l. 

The question is whether in a suit to recover for loss of 
business under a Use and Occupancy fire insurance policy 
plaintiffs’ claim may be entirely defeated for violation of 
the “false swearing’’ clause of the policy When at the 
trial plaintiff’s wife, who kept the records of plaintiffs’ 
optical business, testified that she made entries consist¬ 
ing of cancelled checks and other running expenses in a 
gray book at various times during 1947, and the court 
made a finding that she committed perjury because it be¬ 
lieved that the entries referred to were made at one time 
in January, 1948, rather than at various times in 1947, 
and it further appeared from the uncontradicted and 
corroborated testimony of other witnesses and documen¬ 
tary evidence ignored by the court that the gray book 
was immaterial to the computation of the loss by the 
defendant insurer who had been furnished by plaintiffs 
with the original basic records and income tax returns. 

n. 

Tn a case where the testimony of one of plaintiffs’ wit¬ 
nesses was discredited on an immaterial matter does the 
doctrine of “falsus m wno , falsus in omnibus” render the 
corroborated testimony of all plaintiffs’ other witnesses 
and the testimony adduced from defendant’s witnesses 
favorable to plaintiff as unworthy of belief and warrant 
the court in finding that all the documentary evidence 
produced at the trial was spurious and fraudulent in 
order to defeat plaintiffs’ recovery for loss of business 
under a Use and Occupancy fire insurance policy. 

m. 

Tn a case for recovery under a Use and Occupancy fire 
insurance policy where the pre-trial issues were largely 
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confined to the sufficiency of plaintiffs’ records in order 
to compute the claim for loss of business, and the pre¬ 
trial order made a reference to the Auditor for computa¬ 
tion of the loss after the trial court shall have looked 
into the records to determine whether there was anvy loss, 
the question is whether a new trial is warranted where 
(a) the trial court permitted a new affirmative defense of 
fraud to be injected during the trial without the plaintiff 
having had a prior opportunity to meet or cope with it 
at any time, and (b) where the trial court undertook to 
delve into the figures in the records to compute the basis 
of the loss on its own motion without reference to the 
Auditor as directed in the pre-trial order. 
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1 Fire insurance policy No. 582, dated April 22, 

1947, issued by Hartford Fire Insurance Co., to 
Frederick C. Hillyard and Bernard B. Hillyard, 
t/a Hillyard Optical Co., covering the period 
April 24,1947, to April 24, 1948, includes Form G 
“Business Interruption Insurance”. 

2 Copy of draft for $8,942.32, indicating Hartford 
Fire Insurance Co. paid the claim for loss of 
contents, furniture, stock, fixtures, etc., under a 
policy issued to Frederick C. Hillyard and Ber¬ 
nard B. Hillyard, t/a Hillyard Optical Co. 

3 Copies of W1 withholding form and SS 1-a social 
security form returns for 4 quarters in 1947. 

6 Sworn proof of loss executed by plaintiffs to 
Hartford Fire Insurance Co., dated February 12, 

1948. 

7 Amended sworn proof of loss signed by plaintiffs 
to Hartford Fire Insurance Co. dated November 
12, 1948. 

10 Patients’ prescription cards of Hillyard Optical 
Co., 711 G St., N. W., for the period January 1, 
1947, to December 31, 1947. 

11 Certified copies of 1946 tax return showing sales 
of $33,532.25, gross profit of $24,547.48, and a 
net profit of $7,662.95, signed by Bernard B. and 
Bernice V. Hillyard. (Note: No income from 
H Street store in 1946.) 

12 Certified copies of 1947 tax return signed by 
Bernard B. Hillyard, showing gross business re¬ 
ceipts of $51,904.10, gross profit of $44,078.57, and 
a net profit of $17,375.50. (Note: $7,767.55 share 
of profit received from H St. store to be deducted 
from each of the above figures.) 

13 Copy of tentative 1947 tax return of Bernard B. 
Hillyard (not filed) showing $44,136.55 gross re¬ 
ceipts. (Note: $7,767.55 received from H Street 
store had not been added in the tentative return.) 
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16 Statements from 9 suppliers listing purchases of 
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cal Co. at 711 G Street, N. W., during 1947. 

17 Adding machine tape: This was the second tape 
run by plaintiffs at the request of defendant 
showing gross receipts of $44,136.55, constitut¬ 
ing the total sales for 1947 taken from patients’ 
prescription cards of Hillyard Optical Co. at 711 
G St., N. W., after cards for 1945 and 1946 had 
been removed fom the count. (Note: See Ex¬ 
hibit 53.) 

18 Sheaf of notes made by David Boker, accountant 
for plaintiffs, to assist in determining fire loss. 

19 Cancelled checks drawn on Security Savings and 
Commercial Bank account of Hillyard Optical Co. 
at 711 G Street, N. W., issued for business ex¬ 
penses and purchase of materials for the year 

1947. Also bank statement of said bank for 1947, 
except for months of January and April. 

20 Small bound memo book belonging to Frederick 
C. Hillyard listing cash wages paid to employees 
at 711 G Street, N. W., during period of inter¬ 
ruption. 

23 Hartford Fire Insurance policy No. 583, dated 
April 22, 1947, issued to Frederick C. Hillyard 
and Bernard B. Hillyard, t/a Hillyard Optical 
Co., for the year April 24, 1947, to April 24, 

1948, covering contents, stock, fixtures, and 
merchandise at 711 G Street, N. W. (Note: This 
is the policy on which Exhibit 2 was paid.) 

24 Letter from George Bunting, General Adjust¬ 
ment Bureau, Inc., dated April 20, 1948, to Jo¬ 
seph J. Lyman, attorney for plaintiffs, asking 
for records. 
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Exhibit 
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25 Cancelled checks drawn on Hamilton National 
Bank issued by Frederick C. HiUyard, 521 H St., 
N. E., from January, 1948, to October, 1948, for 
payment of newspaper advertisement during the 
period the 711 G Street, N. W., store was closed 
due to the fire. 

27 Copy of 1947 income tax return of Frederick C. 
Hillvard showing $7,767.55 paid to Bernard B. 
Hillyard as indicated in Exhibit 12. 

29 Certificate of Bureau of Employees Compensa¬ 
tion that Hillyard Optical Co. has employees 
compensation insurance policy No. U. S. 995-134, 
of Hartford Accident and Indemnity Co., expir¬ 
ing August 29, 1947, issued to Frederick C. Hill¬ 
yard and Bernard B. Hillyard, t/a Hillyard Opti¬ 
cal Co. 

30 Owners, Landlords, and Tenants liability insur¬ 
ance policy, No. OLT-208402, dated April 23, 
1947, issued by the Hartford Accident and In¬ 
demnity Co., to Frederick C. Hillyard and Ber¬ 
nard B. Hillyard, t/a Hillyard Optical Co. 

31 Hartford Fire Insurance Policy No. 479, dated 
April 29, 1946, issued to Frederick C. Hillyard 
and Benard B. Hillyard, t/a Hillyard Optical 
Co., covering contents, stock, fixtures, and mer¬ 
chandise. 

32 Hartford Fire Insurance Co. policy No. 480, 
dated April 29, 1946, issued to Frederick C. Hill¬ 
yard and Bernard B. Hillyard, t/a Hillyard 
Optical Co., covering fire loss, and Form G, 
“Business Interruption Insurance”. 

33 Owners, Landlords, and Tenants liability policy 
No. OLT-208402, dated May 7, 1946, issued by 
Hartford Accident and Indemnity Co. to Fred¬ 
erick C. Hillyard and Bernard B. Hillyard, t/a 
Hillyard Optical Co. 
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36 Certificate of Bureau of Employees Compensa¬ 
tion stating that Frederick C. Hillyard and Ber¬ 
nard B. Hillyard, t/a Hillyard Optical Company, 
have policy No. US 72507 of Hartford Accident 
and Indemnity Co. expiring August 29, 1948, 
covering disability compensation for employees. 

53 Adding machine tape: This was the first tape 
run by plaintiffs at the request of the defendant 
totalling $55,665.35 which includes total sales 
from the 1947 patients prescription cards with 
some 1945 and 1946 cards misfiled. (Note: See 
exhibit 17.) 

55 Letter dated August 12, 1948, from Hartford 
Fire Insurance Co. to Joseph J. Lyman, attorney 
for plaintiffs, advising him that Adjuster George 
Bunting would contact him again concerning ad¬ 
justment of claim. 

56 Letter dated July 13, 1948, from Hartford Fire 
Insurance Co. to plaintiffs suggesting they get 
an accountant to compute the loss. 

58 Patients prescription cards for years 1945 and 
1946 which were extracted from the 1947 pre¬ 
scription cards after original tape (Exhbit 53) 
had been run to obtain gross sales. (Note: Sec¬ 
ond tape shows correct total of sales per 1947 
cards after the 1945-1946 cards were excluded.) 

59 Report of Percy I. Caplan, C.P.A., dated October 
22, 1948, made for the General Adjustment Bu¬ 
reau concering the Hillyard Optical Co. and its 
fire loss. 

60 Prescription cards used by Hillyard Optical Co., 
521 H St., N. E. store for 1947. (Note: Intro¬ 
duced to show distinguishing characteristics from 
711 G Street N. W. store. 
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Exhibit 

Number 

1 Document entitled “Hillyard Optical Co. Sched¬ 

ules for 1948’ ’ together with covering letter dated 
February 14, 1948. (Note: Compiled by David 
Boker, accountant for plaintiffs.) # 

2 A little gray ledger book kept by Mrs. Bernice 
V. Hillvard to which the court referred in its 
findings of fact. (Note: This book was lost in 
the District Attorney’s office where it was sent 
by the District Court. A photostatic copy of the 
contents of the book was preserved and has been 
filed here as defendant’s Exhibit No. 2. This 
book has been referred to in the transcript also 
as plaintiffs’ Exhibit No. 21.) 
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STATEMENT OF THE CASE 

The plaintiffs’ claim under a business interruption or 
Use and Occupancy policy, commonly known as a U. & 0. 
fire insurance policy, issued by defendant, was totally 
defeated by the findings of the Court without a jury. 
The Court found that plaintiffs violated the “false swear¬ 
ing” provisions of the policy, not when the claim was 
presented to the defendant insurer, but when plaintiff’s 
wife testified during the trial. The false swearing provi¬ 
sion in issue is: 

‘‘This entire policv shall be void if, whether before 
or after a loss, the insured has willfully concealed or 
misrepresented any material fact or circumstance con¬ 
cerning this insurance or the subject thereof, or of 
the interest of the insured therein, or in case of any 
fraud or false sw r earing by the insured relating there¬ 
to”. (Pltf. Ex. 1) 

The essence of the “false swearing” as found by the 
court was in the testimony of a plaintiff’s witness, Ber¬ 
nice V. Hillvard. She is the wife of one of the plaintiffs 
and kept the records of the optical business covered by 
the insurer’s policy. The gist of her testimony which 
led the court to find that the plaintiffs had “sworn false¬ 
ly” and “committed perjury” (J.A. 255) was that she 
claimed to have made entries in a little gray ledger book 
at various times from January to December in 1947, list¬ 
ing business expenses for 1947 from cancelled checks. 
(J.A. 25, 65, 74-76) The defense showed to the Court’s 
satisfaction by a code number on a sticker in the cover 
of the little gray book that it was purchased in January, 
1948. (J.A. 152-153) The court concluded that all the 

entries were made at a time after January 1, 1948, rather 
than during 1947, and that they were false despite the 
introduction in evidence of the original sources from 
which the entries were made. (J.A. 24-28) (Pltf. Ex. 19) 
The Court ordered the exhibits impounded and case turned 
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over to the District Attorney for possible prosecution of 
Mrs. Hillyard for perjury and branded all the records 
produced in evidence as false and all the testimony of 
plaintiffs and all their witnesses as incredible. (J.A. 
255-256) 

The defense itself, exclusive of plaintiffs’ evidence, pro¬ 
duced sufficient evidence of the existence of some loss 
sufficient to warrant a reference to the Auditor under 
the pre-trial order. (J.A. 37-46, 77-93, 97-100, 229-232) 
This, too, was ignored by the trial court’s findings. 

The little gray book (Def. Ex. 2) and a portion of the 
transcript of testimony was delivered to the District At¬ 
torney at the order of Judge Pine. (J.A. 255-256) Noth¬ 
ing has been heard from the District Attorney in this re¬ 
gard. This court made inquiry of the District Attorney’s 
office on the status of the matter of Mrs. Hillyard during 
the argument of a motion six months after Judge Pine 
referred the case to the District Attorney. The reply 
was that no one there knew anything about it. The re¬ 
sult was that the little gray book (Def. Ex. 2) was never 
returned by the District Attorney’s office to the Clerk 
of the District Court holding the impounded exhibits. A 
photostatic copy of the contents of the little gray book 
had been produced in the course of the trial and was in 
the custody of the Clerk. The photostat was substituted 
as an exhibit for the lost gray book by plaintiffs’ motion 
and an order granting the motion so that this court could 
review that document (Def. Ex. 2) which was the basis 
for Judge Pine’s findings of fact on false swearing and 
perjury. Since all the records comprising the exhibits 
wore swept into the category of being characterized as 
“spurious” plaintiff requested that the originals of the 
exhibits be examined by this court and as such have been 
designated as part of the record here on appeal. 

The -plaintiffs, Bernard B. Hillyard and Frederick C. 
Hill vprd. had ho^e trading as th<* Hillvard OnPcaJ Com- 



4 


pany at two locations in the District of Columbia since 
about 1942. The stores were located at 711 G Street, 
N„ W., and 521 H Street, N. E. (J.A. 37, 97) 

From 1942 through 1948 both stores carried fire insur¬ 
ance and other types of insurance policies written and 
issued by the defendant or one of its affiliated corpora¬ 
tions. (J.A. 38, 104, 107-108) All of the policies were 
issued in the name of Bernard B. Hillyard and Frederick 
C. Hillyard, t/a Hillyard Optical Company for both 
stores. (J.A. 38, 104, 107-108) Business interruption, or 
use and occupancy, fire insurance policies were issued on 
both stores during the period 1942 to 1948. The particu¬ 
lar U. and O. policy written for the store at 711 G Street, 
N. W., for the period April 24, 1947, to April 24, 1948, 
is the one at issue here. (Pltf. Ex. 1) 

On about April 24, 1947, the defendant executed and 
delivered to the plaintiffs a policy of insurance described 
as “Form G, Business Interruption Insurance”, being 
attached to and forming a part of defendant’s standard 
fire insurance policy numbered 582. The original policy 
is filed with this court as Pltf. Ex. 1. Under the provi¬ 
sions of the policy the plaintiffs were entitled to recover 
the gross earning, which, but for the fire, would have been 
earned, and also continuing expenses necessary for re¬ 
habilitating the business during the period of interrup¬ 
tion. 

There is no dispute that the premiums were paid and 
that there was complete coverage under the policy during 
the period April 24, 1947, to April 24, 1948. 

On December 30, 1947, the optical business of the plain¬ 
tiffs located at 711 G Street, N. W., covered by policy 
No. 582 was interrupted as a result of a fire which totally 
destroyed the building housing the place of business, to¬ 
gether with their stock in trade, furniture, fixtures, and 
equipment. (J.A. 8, 9, 24, 39). The business continued 
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in a state of interruption until about November 1, 1948. 
(J.A. 9, 39) 

By the terms of the policy no action for recovery could 
be filed unless it were brought within 12 months next 
after the inception of the loss. (Pltf. Ex. 1) There is 
no dispute that the action was filed in time. 

A sworn Proof of Loss statement to the insurer was 
executed by the plaintiffs and filed with the defendant on 
a form provided by the defendant on February 12, 1948. 
(J.A. 9, 86) The amount of the loss was stated as “un¬ 
determined” and a statement was attached to the effect 
that the final proof of loss would be submitted when the 
loss was actually computed. (Pltf. Ex. 6) Later on 
November 12, 1948, prior to the filing of the suit in the 
District Court, another form of sworn proof of loss, also 
provided by the company, was filed stating the loss to be 
the face amount of the policy. (J.A. 9) (Pltf. Ex. 7) 
There is no dispute that the proof of loss (Pltf. Ex. 6) 
was filed within sixty (60) days after the date of the fire 
as required by the policy. 

On about February 23, 1948, while the policy was still 
in full force and effect a second fire occurred at the plain¬ 
tiffs ’ premises before reconstruction of damage from the 
first fire had actually commenced. The result of this 
second fire was to completely destroy the already burnt 
timbers and walls. (J.A. 16, 87) 

A series of conferences was held between the plaintiffs 
on the one hand and the General Adjustment Bureau 
representing the defendant insurer on the other. (J.A. 
10-12, 78-96) At these meetings it was intended that the 
losses on the various policies of insurance be settled. 
After investigation and several conferences the loss sus¬ 
tained by the plaintiffs on the policy covering the build¬ 
ing itself was settled satisfactorily with this insurer. 
(J.A. 39) A second policy covering the loss to the con- 
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tents of the building including stock in trade, inventories, 
fixtures, optical equipment, etc., was also settled satis¬ 
factorily with this insurer. (J.A. 88-90) 

The third and last policy covering the loss sustained 
by the interruption of business, the U. and 0. Policy 
here in question, was deferred until plaintiffs could col¬ 
lect their books and records. 

Between December 30, 1947, the date of the fire, and 
December 8, 1948, the date this action was filed in the 
District Court, the plaintiffs and their representatives 
and the General Adjustment Bureau acting on behalf of 
the defendant w^ere in constant communication and nego¬ 
tiation. (J.A. 10-12, 78-96) 

Some of the records of the plaintiffs which were in 
the form of a simple cash book, together with cash reg¬ 
ister tapes and bills for merchandise, were destroyed in 
the fire. (J.A. 51-52, 211-212) 

Plaintiff Bernard B. Hillyard’s wife, Bernice V. Hill- 
yard, acted as the bookkeeper for the business at 711 G 
Street, N. W. (J.A. 61-66) She kept tabs on the income 
and outgo of the business in a little gray cash book at 
home, in addition to whatever she kept at the office, where 
she would make entries of cancelled checks and a few 
other standard running expenses from month to month. 
(J.A. 75-77) She would also enter a lump sum figure at 
the bottom of the page for a particular month which was 
designated “total business”. It was this little gray book 
that caused the court to find that all the plaintiffs’ record 
were spurious and fraudulent. (J.A. 25-27) 

To support these entries Mrs. Hillvard had preserved 
at home the cancelled check items listed on the various 
pages. (Pltf. Ex. 19) The plaintiffs had also preserved 
the individual prescription cards of all their patients 
which represented the daily sales of the business during 
1947. (Pltf. Ex. 10) These cards were in a fire proof 
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filing cabinet at the office when the fire occurred and 
were intact except for smoke and water stains. (J.A. 
45-46, 78-79) 

The cancelled checks and bank statements which were 
kept by Mrs. Hillyard at home were produced upon re¬ 
quest. (J.A. 173-174) In opening negotiations with the 
General Adjustment Bureau, at their suggestion, the little 
gray book kept by Mrs. Hillyard at home was turned 
over to an accountant, David Boker, to prepare a state¬ 
ment of gross earnings as defined in the policy. A tenta¬ 
tive statement was prepared by Mr. Boker for the pur¬ 
pose of negotiation only. (Def. Ex. 1) (J.A. 233) It 

was never made a part of the sworn proof of loss sub¬ 
mitted to the defendant. It w T as based on the figures in 
the little gray book of Mrs. Hillyard and the inventory 
figures produced by the General Adjustment Bureau itself 
which it had computed in settling one of the other policies 
which insured the stock, fixtures, inventory, etc. (J.A. 
130-131, 233) 

This schedule and its computations were not found ac¬ 
ceptable by the insurance company. The basis for the 
loss in the following form was requested and turned over 
to the General Adjustment Bureau: (J.A. 8-14, 78-96) 

1. Individual prescription cards of plaintiffs’ patients 
for 1947. at 711 G Street, N. W. (Pltf. Ex. 10) 

2. Two adding machine tapes of plaintiffs’ prescrip¬ 
tion cards for 1947 run at the request of defend¬ 
ant. (Pltf. Ex. 53 and 17) 1 

3. Patients prescription cards from 711 G Street, N. 
W., for years 1945 and 1946 extracted from 1947 
cards after the original tape had been run to de¬ 
termine gross sales. (Pltf. Ex. 58) 


1 Pltf. Ex. 53 totalled $55,662.35. Inspection disclosed that some 
cards for 1945-1946 were included in the run. These cards were 
removed and the tape was run again (Pltf. Ex. 17) for 1947 cards 
only which totalled $44,136.55, which lesser figure was used in the 
gross sales for 1947. (J.A. 27, 198-199) 
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4. Cancelled checks for 1947 showing business ex¬ 
penses. (Pltf. Ex. 19) 

5. Bank statements for 1947. (Pltf. Ex. 19) 

6. Duplicate original bills for plaintiffs ’ merchandise 
for 1947. (Pltf. Ex. 16) 

7. Social security payroll returns for 1947. (Pltf. 
Ex. 3) 

8. Copies of federal income tax returns for Bernard 
B. Hillvard for 1946 and 1947. (Pltf. Ex. 11 and 
12 ) 

9. Tentative federal tax returns of Bernard B. Hill- 
vard for 1947. (Pltf. Ex. 13) 

10. Sheaf of plaintiffs’ accountant’s notes, worksheets, 
and copies of tax returns. (Pltf. Ex. 18) 

After several conversations and negotiations the Gen¬ 
eral Adjustment Bureau was silent on the question of 
settlement. The insurer made no effort to make an offer 
nor submit the case to arbitration. (J.A. 10, 13) Nego¬ 
tiations stalemated until just before December 8, 1948, 
Avhen the suit was filed. 

The complaint was filed setting forth substantially the 
foregoing allegations. The answer was general and stated 
in effect that the plaintiffs had failed to comply with the 
terms of the policy. (J.A. 2-6) 

Thereafter on February 7, 1949, plaintiffs filed “Inter¬ 
rogatory to Adverse Party” (J.A. 6) requesting in sub¬ 
stance that plaintiffs be advised in what manner they 
failed to comply with the terms of the policy. The “An¬ 
swer” to the “Interrogatory” (J.A. 7) replied, stating: 

“The plaintiffs failed to give proper notice of loss; 

• • • failed to produce books of account, bills, in¬ 
voices, and other vouchers covering their loss; • • • 

failed to keep proper books and records disclosing 

the amount or kind of business done by plaintiffs; 

• • • failed to submit the matter to arbitration; 

• • • and for these reasons the defendant has been 
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unable to arrive at any sum or sums of money that 
might be due plaintiffs”. 

The Requests for 52 Admissions of Fact and the An¬ 
swers (J.A. 8-14) eliminated any issue as to the filing of 
the proof of loss and the submission and inspection of 
plaintiffs’ records. It also eliminated the matter of arbi¬ 
tration because the insurer did not avail itself of the 
opportunity, thus waiving it. The insurer even admitted 
liability under the policy (J.A. 9, 13, 21, 22, 106-115) but 
held out as to amount. 

The Requests for Admission of Facts for the most 
part were answered in the affirmative. Those not spe¬ 
cifically answered in the affirmative were answered by 
equivocation and generalization. At no time did the de¬ 
fendant take exception to the requests or move to strike 
such requests. Therefore, the defendant by its answers 
filed March 9, 1949, (J.A. 13) admitted the matters men¬ 
tioned above and raised no issue as to them. The de¬ 
fendants further admitted that there was constant nego¬ 
tiation going on between the plaintiffs and defendant 
in an effort to reach an understanding as to the loss, 
(J.A. 8-12, 13-14, 77-93) 

An amended complaint was filed on March 15, 1949, 
changing only paragraph 6 of the original complaint to 
include the second fire which broke out on February 23, 
1948. No other new allegation was set out. The amended 
answer set up no new T issues and followed those already 
set up in the original answer. (J.A. 15-19.) Thereafter 
on August 9, 1950, the pre-trial proceedings were had in 
which the same issues were raised by the defendant as 
stated in the pleadings. These were: (a) That there 
was no proof of loss filed as required by the policy, (b) 
books and accounts not maintained as required by the 
policy, (c) no adequate records upon which a determina¬ 
tion of the loss could be computed, (d) that the business 
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at 711 G Street, N. W., was not a partnership, (e) suit 
was filed prematurely because of failure to arbitrate. 

The pre-trial Judge ruled (J.A. 21): 

“The questions of law presented by the respective 
contentions of plaintiffs and defendant should be de¬ 
termined by the Court, if those determinations indi¬ 
cate that plaintiffs are entitled to recover anything 
under the policy then the actual determination of the 
dollars and cents should be referred to the auditor 
for determination”. 

The case proceeded to trial before the Honorable David 
A. Pine sitting without a jury. In the course of the trial, 
the plaintiffs established the matters set forth in the com¬ 
plaint and sustained its position taken at the pre-trial. 

The defendant for the first time began to allege fraud 
and bent all its efforts to establish that Mrs. Bernice Hill- 
yard had made certain entries in a little gray book at one 
sitting some time after January 1, 1948, rather than at 
several sittings during 1947 as she had testified. When 
this point of the trial had been reached the attitude of 
the court toward all the evidence produced by the plain¬ 
tiffs, both oral and documentary, had soured. (J.A. 152- 
157) 

It is significant to note that the trial took a turn in 
favor of the defendant after the testimony of Francis 
Kent, assistant manager of C. G. Murphy’s 5 and 10 
Cent Store. The .gist of his testimony was that accord¬ 
ing to a small sticker in the corner of the cover of the 
little gray book the code numbers would indicate that the 
book had been purchased in January, 194S. (J.A. 152- 

153) This unquestionably was the turning point of the 
case. Thereafter the court looked with disdain upon any¬ 
thing the plaintiffs said and caused all prior testimony 
and exhibits to be similarly infected. (J.A. 156-157) 
Immediately after Kent’s testimony the court began to 
mention fraud for the first time, (J.A. 156-157): 
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The Court: I don’t know what it will be, but you 
must appreciate the significance of the testimony of 
Mr. Kent. (J.A. 157) 

It was the little gray book about wdiich Mrs. Hillvard 
testified and nothing else which caused the court to be¬ 
come angered. As a result erroneous findings of fact 
were made based upon suspicion formed only in the 
court’s mind but not gathered from the evidence. This 
induced erroneous conclusions of law. (J. A. 28) 

At various times during the trial defense counsel would 
label nearly every exhibit offered by plaintiffs as fraudu¬ 
lent and unworthy as a basis for computing the loss. 
Prior to Mr. Kent’s testimony the court answered de¬ 
fense counsel appropriately at (J. A. 114-115) in this 
respect: 

MR. LYMAN: Your Honor, Mrs. Hillvard identi¬ 
fied Plaintiffs’ Exhibits 13, 14, and 15 as being vari¬ 
ous copies of tax returns which have been turned 
over to Mr. Bunting who identified them, and I ask 
that they be admitted in evidence. 

THE COURT: If there is no objection they will 
be received. 

Right there, Mr. Doherty, is a basis for determin¬ 
ing the loss of earnings in the proceeding, if the 
rest of it is fraudulent, right there in the tax returns. 

MR. DOHERTY: The tax returns, if Your Honor 
please, are so different from the records they have 
sho wn us. 

THE COURT: They showed you the tax returns. 

MR. DOHERTY: We will show by the evidence 
we have here that you can’t add any of those things 
up. 

THE COURT: You may have many strings to 
your bow, but I think you had better get down to 
one you can depend on. 

After that came Mr. Kent’s testimony about a little 
grav book and the court’s sound reasoning was lost. 
(J.A. 152, 153, 156-157) 
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Even evidence favorable to the plaintiffs which was 
elicited from defendant and its representatives, in itself 
sufficient to sustain plaintiffs claim, was ignored. The 
court concentrated its ruling entirely upon the little gray 
book in rendering its judgment. The evidence was clear 
that the little gray book was immaterial to the computa¬ 
tion of the fire loss. The basis of the entries made by 
Mrs. Hillyard could be verified by cancelled checks and 
prescription cards and tax returns. (Pltf. Ex. 10, 11, 
12, 13, 19) Despite this, the Court ordered all exhibits 
impounded and sent the little gray book with a portion 
of the transcript to the District Attorney looking toward 
possible prosecution of Mrs. Bernice Hillyard for per- 
jury. 

The result of this was that the little gray book was 
lost somewhere in the District Attorney’s office and noth¬ 
ing transpired insofar as we know from the order of 
court directing the matter for criminal prosecution. The 
records and exhibits insofar as we know are still under 
the impounding order of Judge Pine. 

STATEMENT OF POINTS ON APPEAL 

1. The Court erred in ignoring the issues drawn by 
the pre-trial order and permitting a new affirmative 
defense of fraud to be injected without an opportunity 
to be met by the plaintiffs. 

2. The Court erred in applying the doctrine of falsus 
in imo, falsus in omnibus to defeat recovery under the 
policy when there was undisputed corroborated testimony 
of other witnesses and documentary evidence to support 
plaintiffs’ claim. 

3. The Court erred in voiding the policy under the 
“false swearing” provision because of a false state¬ 
ment made at the trial as distinguished from a false 
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statement made in the sworn proof of loss delivered to 
the insurer. 

4. The evidence adduced at the trial is contrary to 
the Court’s Findings of Fact which induced erroneous 
conclusions of law to defeat plaintiffs’ recovery under 
the policy. 


SUMMARY OF ARGUMENT 

It was error warranting a new trial for the trial court, 
sitting without a jury, to permit surprise issues not 
reasonably contemplated in the pleadings or pre-trial 
order to be injected in the middle of the trial. The 
defense had admitted its liability under the policy from 
the start. Yet, in the middle of the trial it was per¬ 
mitted to plead fraud as an affirmative defense. The ele¬ 
ments of fraud sought to be proved fell far short of the 
particularity required in the ordinary case. The court, 
having found that a witness was discredited on an im¬ 
material matter was persuaded to make a finding of “per¬ 
jury” against her. But for the court to characterize all 
the testimony of all witnesses whose testimony was favor¬ 
able to plaintiff and to infect all the documentary evi¬ 
dence with fraud, defeating recovery under a fire policy 
because of the irrelevant and immaterial testimony of one 
person, is plain error and a grave injustice. It was con¬ 
ceded that the policy was in full force and effect at the 
time of the fire. That the plaintiffs suffered a loss and 
proved it cannot be doubted. Yet the court prevented 
recovery not for false swearing on the sworn proofs of 
loss but for false swearing on an immaterial matter 
during the course of the trial. Such false swearing can¬ 
not defeat a policy. 

The entire record contains no basis for the findings 
of fact saturated with charges of fraud and misrepre¬ 
sentation except the District Court’s own opinions. Tn 
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the Matter of John. W. Carter, 89 U. S. App. D. C., 

79 W. L. R. 1269, 1271. 

ARGUMENT 

1. The Trial-Court Should Have Been Guided by the Pre- 
Trial Order so as to Eliminate the Element of Sur¬ 
prise Resulting in Injustice. 

The pre-trial order in this case raised no issue of fraud 
and no such issue was raised in the pleadings. Yet the 
judgment was rendered entirely on fraud as an affirma¬ 
tive defense. It is elementary law that an affirmative 
defense must be alleged so that a reply may be made if 
necessary. The element of alleged fraud injected in the 
middle of the trial was never established with any degree 
of particularity as required by Rule 8(c), Federal Rules 
of Civil Procedure. Nevertheless, the court permitted 
proof on an immaterial matter, called it fraud, and 
changed the complexion of the case by injudiciously con¬ 
cluding that Mrs. Hillyard’s bookkeeping entries having 
been made in 1948 rather than in 1947 was “false swear¬ 
ing” of a material fact to void the policy. The entries 
composing the gray book were substantiated by positive 
documentary evidence, the originals of which are part 
of the record for this court to examine. (Pltf. Ex. 10 and 
19) 

In Burton v. Weyerhaeuser Timber Co., U. S. D. C., 
Ore. (1941) 1 F.R.I). 571, the purpose and intention of 
pre-trials in federal courts was described at page 572: 

“Parties are expected to disclose all legal and fact 
issues which they intend to raise at trial save only 
such issues as may involve privilege or impeaching 
matter. As to these two exceptions disclosure may 
be made to the Judge conducting the pre-trial hear¬ 
ing without disclosure to opposing counsel and a 
mTing will be made on the exception claimed. 


i 
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“The test to be applied on an impeaching matter 
or any factual issue which counsel feels should not 
be disclosed to his opponent in advance of trial is a 
simple one—whether disclosure or non-disclosure will 
best promote the ends of justice. That is for the 
Judge conducting the pre-trial hearing to determine.” 

In this case a new trial was ordered because of the 
disregard of the foregoing principles. 

The same court further said at page 574: 

“The factual defense that plaintiff -was burned by 
sulphuric acid and not muriatic acid should have 
been disclosed at the pre-trial hearing. Failure to 
disclose it was contrary to the purpose of the new 
rules of civil procedure that surprise should be elimi¬ 
nated as a trial tactic and contrary as well to the 
purpose and spirit of pre-trial procedure as estab¬ 
lished and conducted in this court. The failure to 
disclose that this was to be an important defense on 
the facts prevented the plaintiff from having a fair 
trial in that plaintiffs counsel was deprived of the 
opportunity to meet this defense.” 

2. It is Apparent from the Record that the Trial Court 
Was Disturbed by the Alleged False Testimony of 
Mrs. Hillyard Concerning the Little Gray Book so as 
to Infect all the Evidence With the Maxim, Falsus in 
Uno, Falsus in Omnibus. 

It is apparent that the court applied the doctrine of 
falsus in uno, falsus in omnibus as to Mrs. Hillyard’s 
testimony and permitted her testimony to infect the un¬ 
contradicted testimony of all other witnesses and the 
documentary evidence which was corroborated. 

In the case Lee Won Sing v. Cottons, 78 U.S. App. 
D.C. 374-378, 123 F. 2nd 169, this court said: 

“The maxim falsus in uno, falsus in omnibus, does 
not require rejection of testimony which is corrobo¬ 
rated by that of another and credible witness.” 
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All of Mrs. Hillyard’s testimony was not irreconcilable. 
The immaterial matter upon which the court focused its 
attention gave rise to the court’s finding to defeat the 
policy. False testimony regarding immaterial matters 
was considered in a will case, Travers v. Reinhardt, 25 
App. D.C. 567, 579-80: 

“We cannot agree with the contention that the con¬ 
ditions presented compelled the application of this 
evidence to the maxim falsus in uno, falsus in ommbus 
• # • the single false statement related to a matter 
not material in the determination of the case. • • • 
Moreover, the documentary evidence corroborates 
every statement made by her save that relating to 
the pretended marriage ceremony. That statement 
does not appear to be incredible, but whether it be 
true or false is in our view of the case of no prac¬ 
tical importance.” 

Tn this case plaintiffs had the benefit of the testimony 
George Bunting, adjuster for the General Adjustment 
Bureau (J.A. 78-96) representing the defendant, and 
Percy Caplan, C.P.A., (J.A. 172-205), a more reluctant 
witness also representing the defendant, both admitting 
that the documents listed under the Statement of Facts 
were inspected by them prior to the filing of the suit. 
There was testimony by the plaintiffs concerning the na¬ 
ture of their business which is undisputed. (J.A. 37-61, 
97-106) There were admissions by defendant of liability 
and the filing of proper proofs of loss. (J.A. 106-115) 
The Requests for Admissions of Fact and the Answers 
to those Requests eliminate any issue as to the validity 
or credibility of the documentary evidence adduced at the 
trial. (J.A. 8-14) 

Tt has been generally stated that the testimony of one 
witness may not be destroyed either in whole or in part 
because another witness testifying to the same or related 
matters may have testified falsely to a material fact; the 
testimony of each witness must stand alone. 70 C.J. 783, 
Section 968. 
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To authorize disregarding all testimony of a particular 
witness the testimony must be a material matter or at 
least to a matter which a witness believes to be material. 
A witness is not discredited because of discrepancy or 
contradiction or even a deliberate falsehood as to an 
irrelevant or immaterial matter. 70 C. J. 787, Section 971. 

The infection of the court’s unusual reasoning destroyed 
the effectiveness of uncontradicted testimony as well. 

In the case of Lautenschlager v. Glass, 47 App. D.C. 
443, 444, it w^as held concerning the question of weight 
to be accorded the unimpeached testimony of witnesses: 

“To reach a conclusion in this case different from 
that reached by the Patent Office, it would be neces¬ 
sary for us to disregard the last 3 witnesses whose 
credibility is in no way impeached and whose testi¬ 
mony is reasonable and free from suspicion. This 
we cannot do as there must be a substantial basis for 
disregarding such witnesses.” 

In the case at bar, Judge Pine, despite the lack of 
impeachment of the remaining plaintiff witnesses and the 
defendant’s testimony favorable to plaintiffs and the lack 
of contradiction of the documentary evidence produced, 
nevertheless, savr fit to ignore the testimony and documen¬ 
tary evidence entirely and injudiciously rendered judg¬ 
ment on a matter of impeachment of Mrs. Hillvard grow¬ 
ing out of an immaterial matter. 

3. The Court Erred in Holdi n g the Policy Void Under 
the “False Swearing” Provision on the Basis of a 
False Statement Made at the Trial as Distinguished 
From a False Statement in the Sworn Proof of Loss 
Form Delivered to the Insurer. 

It is not contended anywhere that plaintiffs made false 
statements in their proofs of loss. (Pltf. Ex. 6 and 7) 

The only false statement concerned in this case had to 
do with a small gray ledger book. (Def. Ex. 2) This 
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statement was made during the trial by one of plaintiffs’ 
witnesses. The falsity found by the court was that Mrs. 
Bernice Hillyard made some entries in the book in Janu¬ 
ary, 1948, rather than at various times during 1947. The 
basic records from which the entries were made were 
cancelled checks and prescription cards dated in 1947. 
(Pltf. Ex. 10 and 19) The existence of the little gray 
book or when entries were ever made in it were imma¬ 
terial to the computation of the loss which was the sole 
issue in the case. 

A similar situation transpired in the case of Goldberg 
v. Provident Washington Insurance Go., 87 S.E. 1077, 
1079, where the false swearing provisions of the policy 
were considered. At page 1079 the trial court had charged 
the jury: 

“That a willful misstatement of fact by the plain¬ 
tiff on the trial in regard to the value of the property 
insured • • • or overvaluations knowingly made by 
plaintiff in the trial of the case, for the purpose of 
collecting more money than he was entitled to were 
grounds for forfeiture of the policy”. 

The Court of Appeals reversed the judgment for the 
insurer saying at page 1079: 

“We do not think that the clause of the policy 
• • * had so broad a scope. It did not make per¬ 
jury on the part of plaintiff in giving testimony in 
the trial a ground of forfeiture; nor do we think 
that under it a mere overclaim, though knowingly 
made in plaintiff’s petition, would work a forfeiture. 
But it is related rather to proofs of loss and other 
statements made under oath by the plaintiff • • * 
but would not cover # • * an exaggerated claim of 
loss made in the petition, or perjury committed dur¬ 
ing the trial”. 


i 
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4. The Court’s Findings of Fact That the Plaintiffs Vio¬ 
lated the “False Swearing” Clause of the Policy Was 
Not Founded Upon the Evidence but Rather Upon 
an Immaterial Matter Which Impulsively Led the 
Court to Erroneous Conclusions of Law. 

Under Rule 52(a), Federal Rules of Civil Procedure, 
the appellate court may not set aside findings of fact in 
actions tried without a jury unless clearly erroneous 
and due regard shall be given to the opportunity of the 
trial court to judge the credibility of the witnesses. How¬ 
ever, this court may reverse the findings of the trial court 
where “clearly erroneous”. A finding is “clearly erro¬ 
neous” when, although there is evidence to support it, 
the reviewing court on the entire evidence is left with 
'he definite and firm conviction that a mistake has been 
committed. United States v. United States Gypsum Co. 
(1948) 383 U.S. 364, 394-395; 68 S. Ct. 525; 92 L. Ed. 746. 

A fair consideration of this record could lead to no 
other conclusion than that a tragic mistake had been 
made. 

A number of courts have held that findings of fact 
based on documentary evidence, on uncontradicted testi¬ 
mony, on stipulated facts, and in similar situations where 
credibility is not seriously involved, or if it is, where 
the reviewing court on the entire evidence is left with 
trial court to judge credibility, are not binding on the 
appellate court and will be given slight weight on ap¬ 
peal. 5 Moored Federal Practice , 2637, Section 52.04. 

This court has held similarly. Perry v. Perry, 190 F. 
2d 601, 88 U.S. App. D.C. 337. Citing Dollar v. Land, 
184 F. 2d 245, 249; 87 U.S. App. D.C. 214. 

The evidence in this case upon which the issues rest is 
for the most part documentary and the oral testimony 
would necessarily be incidental. When there is a mis¬ 
comprehension of the evidence by the District Court and 





its decision is so greatly erroneous that it is against the 
truth and right of the case, the Court of Appeals may 
give effect to its own conclusions. Special Service Co. v. 
Delaney (1949), 172 F. 2d 16. So in determining whether 
the District Court’s findings of fact were “clearly erro¬ 
neous” the Appellate Court may examine the documentary 
evidence which it is as competent to consider as the Dis¬ 
trict Court and such testimony on which there was no 
conflict. From this the Appellate Court may make its own 
findings. Fleming v. Palmer, 123 F. 2d 749, cert, den., 
316 U.S. 662. 

The logical way of examining the court’s findings of 
fact is to study each one separately to determine its rela¬ 
tionship to the oral and documentary evidence adduced 
and determine whether they induced erroneous conclusions 
of law. 

The findings of fact by the court in their relation to 
the conclusions of law* are treated separately. 

Findings of Fact Nos. 1, 2, 3, 4, 5 

Issue is not taken with these findings as they, in and 
of themselves, could not result in the erroneous conclu¬ 
sions of law reached by the court. 

Finding of Fact No. 6 

This finding raised the question of the validity of plain¬ 
tiffs’ partnership. 

It is not clear whether this finding affected the conclu¬ 
sions of law\ If it is to be construed that it intended to 
void the policy then it is contrary to the court’s thinking 
prior to defense witness Kent’s testimony concerning the 
label in the cover of the gray book. 

At (J.A. 36) the court early in the case ably expressed 
itself on the matter described in this finding: 
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MR. DOHERTY: We expect to show • • • that 
it was not a partnership • • *. 

THE COURT: To whom was the policy issued? 

MR. DOHERTY: It was issued to Hillyard Opti¬ 
cal Co. as a partnership. 

THE COURT: Do you think that would defeat the 
policy? 

MR. DOHERTY: Yes, Your Honor, if there was 
a fraudulent statement as to ownership of the busi¬ 
ness. 

THE COURT: T will have to see a lot of law on 
that • • 


At J.A. 38: 

MR. LYMAN: * * * I see Mr. Doherty has raised 
a question as to whether or not these men are part¬ 
ners * * 

THE COURT: Any objection? 

MR. DOHERTY: Yes, * • • if they lied origi¬ 
nally about their interest it wouldn’t make any dif¬ 
ference. 

THE COURT: Gentlemen, is there any law in this 
case? * • • 

MR. DOHERTY: We will show that Frederick 
Hillyard has no interest in the G Street property. 

THE COURT: • • # I am not impressed with 
attacking that question in an insurance policy. 

If this finding induced the conclusion, then the conclu¬ 
sion and finding are clearly erroneous. 

Where insurance is effected in the name of a nominal 
partnership even though the business is carried on by 
and for the use of one of the partners, if no misrepre¬ 
sentation is made as to the individuals composing the 
firm, there is no such misrepresentation as would avoid 
the policy. 4 Applemcm, Insurance Practice and Proced¬ 
ure, 335, Section 2462. Phoenix Insurance Company v. 
Hamilton (1871) 81 U.S. 504, 14 Wall. 504, 20 L. Ed. 729. 
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Finding of Fact No. 7 

This finding holds that plaintiffs submitted ,Mrs. Hill- 
yard’s gray book purporting to contain entries of monthly 
expenditures for merchandise and lump sum monthly re¬ 
ceipts for 1947 and that it was a false record because 
the entries were not actually made until January, 1948. 
This finding was the court’s reason for refusing to give 
credit to any evidence offered by plaintiffs in the trial. 
This finding does not attack the validity of the cancelled 
checks or prescription cards (Pltf. Ex. 10 and 19), which 
were the basis of the gray book’s entries. (Def. Ex. 2) 

Finding of Fact No. 8 

This finding implied that the accountant’s schedule 
(Def. Ex. 1) prepared by plaintiffs’ accountant was a 
sworn statement or part of the proof of the loss, when 
in fact it was only a means of opening the negotiations. 
(J.A. 233, Def. Ex. 1) It was never contended by the 
insurer at any time that it was misled by the schedule. 
The most that could have been said was that it was an 
incorrect statement of gross earnings as defined by the 
policy. This finding is also in direct conflict with the 
pre-trial order (J.A. 19-20) and the original intention of 
this court to let the Auditor compute the loss if any. 
(J.A. 34): 

THE COURT: It would seem to me there were 
some question of fact to be determined before send¬ 
ing it to the Auditor. 

• • • • 

MR. LYMAN: I agree with that, but what I think 
the Pre-trial Court had in mind was that he did not 
want to sit down with a pencil and have to figure it 
out. 

THE COURT: Oh, no. 

There is no showing or contention of false swearing 
on the oroof of loss which was the only sworn statement 
required to be made to the defendant under the policy. 
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There was no showing that the proof of loss form was 
insufficient on its face. The generally accepted principles 
of insurance law require only “an affidavit by the insured, 
describing the premises insured, stating the loss and the 
date thereof, the amount of damages and of the insurance, 
and the cause of the fire if known is a substantial com¬ 
pliance with the terms of the policy requiring the insured 
to furnish the insurer with proof of loss”. 7 Couch 
Cyclopedia of Insurance Laic, 5399, Section 1513. This 
same information was furnished defendant here. (Pltf. 
Ex. 6 and 7) 

It is not perjury to negotiate or even exaggerate a loss 
to an insurance company in the course of bargaining. In 
Hamburg v. St. Paul Fire and Marine Insurance Co.. 71 
N.W. 398, 389. it was held that exaggerations of amount 
of value of property destroyed is not a forfeiture, al¬ 
though made in the proofs of loss. 

Ample records were produced at the request of the 
defendant. The defendant’s arbitrary refusal to be satis¬ 
fied with plaintiffs’ records was no basis for finding them 
spurious and characterized otherwise as fictitious. The 
insured whose records had been destroyed in the fire 
without his fault was only then required to cooperate to 
obtain the best proofs possible. 5 Appleman, Insurance 
Practice and Procedure, 722-723, Sec. 3542. 

The finding further stated that: 

“No satisfactory explanation wras given by plaintiff 
for this increase over 1946, etc.” 

The court here was delving into accounting problems 
which were not intended to be a part of the case and in 
fact were excluded by the pre-trial order. Nevertheless, 
the finding carried a sinister characterization of fraud by 
the court’s ex parte reasoning. 
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Finding of Fact No. 9 

This finding took on a sinister aspect by reference 
again to the little gray book. The materiality of this 
book was never mentioned, yet it plagued the court into 
reaching erroneous conclusions of law. The court’s refer¬ 
ence to two adding machine tapes should have warranted 
a finding of frankness and candor rather than suspicion 
and spuriousness. Both tapes, correct and incorrect, (Pltf. 
Ex. 17 and 53) were submitted to the insurer along with 
the cards for 1945 and 1946 which were excluded from 
the 1947 cards. (Pltf. Ex. 58) The full disclosure of all 
records and -work papers seemed to the court to have 
been fraudulent rather than honest. There is no basis 
for such a finding. 

The prescription cards were held to bear “other indicia 
of spuriousness” because “job numbers” did not coincide 
with dates. This stemmed only from the testimony of 
Caplan, an accountant, a defense witness (J.A. 170-172) 
who said that serial numbers did not run in rotation ac¬ 
cording to dates. He made no investigation to determine 
whether the patients named on the cards had in fact re¬ 
ceived treatment (J.A. 201-202). It was testified by Mr. 
Caplan to be part of his imagination, with no foundation 
in fact. (J.A. 201-202) 

The last portion of the finding stated: 

“It was to plaintiffs’ benefit to increase the total 
sales * * * for the preceding year, as that would 
increase the ‘gross earnings’ • • • and thereby pro¬ 
vide evidence for a larger recovery for the loss sus¬ 
tained.” 

This portion is inconsistent on its face. Plaintiff ac¬ 
tually decreased its claim for gross sales from $55,662.35 
to $44,136.55 by running the adding machine tapes a sec¬ 
ond time and excluding misfiled 1945 and 1946 patients’ 
cards. The smaller figure was used to compute Bernard 
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B. Hillyard’s 1947 income tax return which was a record 
offered to the insurer: 

$44,136.55 receipts from G St. Store (Pltf. Ex. 17) 
7,767.55 income from H St. Store (not in fire loss) 

See 1947 tax return, Fred. C. Hillvard 
(Pltf. Ex. 27) 

$51,904.10 total amount disclosed on Bernard Hill- 
yard’s 1947 tax return (Pltf. Ex. 12) 

This amount is not far off the $52,568.20 in the gray 
book over which a sinister cloud was cast. 

Finding of Fact No. 10 

It could not be seriously contended that entries not 
made in the little gray book amounted to fraud to vitiate 
the policy. However, that seems to be the implication 
conveved bv the court in this finding. 

Finding of Fact No. 11 

Out side of the characterization “being pressed”, there 
is nothing to warrant a failure of recovery under the 
policy from the context here. The court’s characterization 
has no foundation in fact. The Answers to the Requests 
for Admission of Facts filed March 9, 1949, would indi¬ 
cate to the contrary (J.A. 13). The records were liter¬ 
ally showered upon the General Adjustment Bureau repre¬ 
senting the insurer. 

Finding of Fact No. 12 

The generalizations that plaintiffs’ conduct was equivo¬ 
cal and deceitful and marked by concealment and misrep¬ 
resentation of material facts was a part and parcel of 
the court’s reasoning growing out of the misplaced im¬ 
portance of the immaterial little gray book. A search 
of the entire record would reveal no basis for the court’s 
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finding here. The plaintiffs presentation of the case and 
the court’s attitude up to hearing Mr. Kent’s testimony 
was all to the contrary. 

Finding of Fact No. 13 

The court’s finding of perjury before the court was not 
sustained by the investigation of the District Attorney to 
whom the court directed the case. The “fabricated” rec¬ 
ords referred to are those filed with this court as original 
exhibits for its inspection. A reasonable inspection of 
the records in the cold light of logic and reason could not 
sustain this finding. 

Finding of Fact No. 14 

This finding held that Mrs. Hillvard’s statement in 
court about the gray book operated to affect the issuance 
of the policy as well as the recovery under it. 

This reasoning cannot be sustained in the law. A 
policy providing that it should be void if insured has 
misrepresented any material fact does not apply to a 
statement made after a loss. Thompson v. Springdale 
'Mutual Fire Insurance Co., 171 N.W. 592. 

CONCLUSION 

The court’s findings of fact are clearly erroneous and 
it is apparent that they induced erroneous conclusions of 
law. The judgment voiding the policy should be reversed. 

Respectfully submitted, 

Joseph J. Lyman 
Attorn-ey for Appellants 
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COUNTER-STATEMENT OF THE CASE 

The appellants were the plaintiffs below and the ap¬ 
pellee was the defendant and all reference to the parties 
hereafter will be to the plaintiffs and the defendant. 

The plaintiffs’ brief does not contain a full statement 
of the facts and the defendant will endeavor to set out 
more fully all the evidence w’hich pertains to the points 
raised by the plaintiffs on this appeal. 
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On November 19, 1948, the plaintiffs, Bernard B. Hill- 
yard and Frederick C. Hillvard, t/a Hillyard Optical 
Company, filed their complaint against the defendant 
alleging that the defendant had, on April 24, 1947, exe¬ 
cuted and delivered to the plaintiffs a business interrup¬ 
tion insurance policy and that on December 30, 1947, a 
fire interrupted plaintiffs’ business (J.A. 2A-5A). An 
answer to the complaint was filed by the defendant. 

On March 15, 1949, the plaintiffs filed an amended 
complaint for declaratory judgment and for damages for 
breach of contract. The plaintiffs alleged that they had 
complied with all the terms of the policy and that the 
defendant had shown no inclination to adjust the plain¬ 
tiffs’ loss or to admit liability under the policy. They 
further alleged that the defendant’s evasions and half¬ 
hearted attempts at negotiations and procrastinations 
were wilfully and designedly calculated to cause the plain¬ 
tiffs to lose their right to sue under the policy by per¬ 
mitting twelve months to pass. The plaintiffs claimed the 
full amount of the policy which was $19,500.00, even 
though they had calculated their loss at a figure greater 
than that amount and that they communicated the basis 
of their computation without an offer or promise of pay¬ 
ment (J.A. 15A-18A). 

The defendant filed an answer to the amended com¬ 
plaint in which it admitted that it had executed and de¬ 
livered the policy to the plaintiffs as alleged. It denied 
that it was indebted to the plaintiffs, or either of them, 
in the sum of $19,500.00, or any other sum, and denied 
that the plaintiffs had complied with the terms of their 
policy with the defendant (J.A. 18A-19A.). 

Bernard Benjamin Hillyard, called as a witness on be¬ 
half of himself, testified concerning the fire on December 
30, 1947, and further testified that after the fire certain 
negotiations were had with the defendant and that origi- 






3 


nally he had Goodman, Gable and Gould who represented 
him in the original negotiations concerning the loss. He 
stated that they were fire insurance adjusters who repre¬ 
sented him and that he had made a proof of loss state¬ 
ment. Mr. Hillyard also stated that he personally had 
dealt with Mr. Bunting of the General Adjustment Bureau 
on the U and 0 Policy and that during the course of 
these negotiations Mr. Bunting had asked plaintiff to 
give Mr. Lyman the records he had and the witness stated 
that he had done that. He assumed that these records 
were turned over practically immediately after the fire 
(J.A. 41A-42A). 

The witness identified certain prescription cards 
covering the gross business of 1947 which were 
taken out to his home after the fire and that Mr. George 
Bunting of the General Adjustment Bureau came out 
probably in April to see these cards; that he brought Mr. 
Caplan with him. Mr. Caplan was introduced as the 
insurance company accountant and Mr. Bunting told him 
to have these cards added up and see what the total was 
(J.A. 44A-46A). 

On cross-examination the witness stated that his brother 
and himself owned the business at 711 G Street, but 
finally stated that his brother never received any profit 
from the business and that only he, the witness, received 
any profits from the business. The -witness admitted that 
his -wife, Bernice, kept the books of the business and that 
they shared in the profits (J.A. 48A-49A). 

The witness was asked whether he personally had ever 
contacted Mr. Bunting and he stated through Mr. Good¬ 
man and that to his knowledge he had not personally con¬ 
tacted Mr. Bunting. He later stated that he had talked 
to Mr. Bunting personally in negotiating the other losses 
and that he saw Bunting at his house when he came to 
see the records (J.A. 49A-50A). The witness admitted 
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that he had a contract with Goodman, Gable and Gould to 
settle the loss and denied that he ever had a conversation 
with Goodman in which Goodman told him that the 
figure he was trying to put over on the General Adjust¬ 
ment Bureau would never be accepted by them. He ad¬ 
mitted talking to Mr. Goodman about the records which 
were kept for the business but that Goodman never asked 
him to bring any records. The witness stated that Good¬ 
man might have talked to his wife about it. The witness 
finally admitted that Mr. Goodman had spoken to him 
about the proof of loss which was prepared and filed by 
Mr. Goodman but that he had not delivered the records 
to Mr. Goodman at the time that that was filed, which 
was February 12, 194S, for they had not collected every¬ 
thing together at that time. He stated that the records 
maintained at 711 G Street was the National Cash Regis¬ 
ter book which was burned up and that his wife had a 
small book at home showing what business came along 
and he had the cancelled checks and file cards. He stated 
that the permanent records kept at the office which showed 
the business itself were destroyed by fire. When asked 
whether or not he had told anybody from the Hartford 
Fire Insurance Company, General Adjustment Bureau or 
Mr. Caplan that any books had been destroyed by fire he 
stated he told them the books had been destroyed by fire. 
He later stated he did not remember who he had told and 
again when asked about informing the above named per¬ 
sons he stated that he could not answer that truthfully 
(J.A. 51A-52A). 

The witness could not recall being present with Mr. 
Boker and Mr. Lyman and Mr. Gould when defendant’s 
exhibit No. 1 for identification was discussed, but he 
denied absolutely that Mr. Goodman made the statement 
that he would be ashamed to present such figures as that 
to the National Adjustment Bureau (J.A. 52A-53A). 
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The witness didn’t know whether he went to ,Mr. Boker’s 
office after the fire, that he may have been at his office; 
that.Mr. Boker had prepared his 1947 income tax return 
but that he did not go to his office and that his wife turned 
the books over to Mr. Boker; that he did not do it him¬ 
self; that he did not tell Mr. Lyman that the books had 
been destroyed and that he could not produce them and 
when Mr. Lyman’s letter, under date of June 10, 1948, to 
the General Adjustment Bureau was shown him he stated 
that he thought Lyman talked to him or his wife but that 
he had never told Mr. Lyman that he wouldn’t produce 
certain records (J.A. 54A-55A). 

The witness identified defendant’s exhibit No. 2 as the 
book that his wife kept at home. He would not say that 
that was the book that w r as submitted to Mr. Boker and 
that his wife would have to be asked about that; that his 
wife had taken care of all the books and records; that he 
did not give that book to Mr. Lyman; that he thought 
that his wife brought the book to Mr. Lyman; that Mr. 
Bunting never asked him personally to produce any rec¬ 
ords; that he was negotiating with the General Adjust¬ 
ment Bureau through his attorney, Mr. Lvman, and that 
he, the witness, had the books and records in his hands 
and carried them to Mr. Lyman (J.A. 56A-58A). 

The witness was recalled in rebuttal for further redi¬ 
rect examination and stated that Mr. Goodman and Mr. 
Caplan were shown the cards personally by him and also 
the little book that seems to be a “sore spot”. The witness 
stated further that the book, defendant’s exhibit No. 2, 
was given to Mr. Boker in January and that Mr. Boker 
would testify that it was in an old condition at that time 
(J.A. 212A). The witness further discussed the taking 
of the tapes that brought out the different figures and 
stated that a Barbara Smith, who worked for them, was 
told to take out the 1947 file cards and apparently made 
a mess of it. He stated that two months of those file 
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cards are missing and that when the cards were being 
run off that there must have been some confusion and 
by accident some of the forty-six cards were run over 
again (J.A. 214A). 

On recross-examination the witness stated that Mrs. 
Hillyard gave defendant’s exhibit No. 2 to Mr. Boker in 
January of 1948 and that he was present; that he thinks 
he got it at the witnesses’ office; that he didn’t know 
whether Mr. Boker had the book before February 12, 
1948, but he had no reason to doubt that Boker received 
the book the early part of January, 1948 (J.A. 218A- 
219A). The witness stated that Mr. Goodman was not 
fired because he insisted on having more complete records 
but Goodman was discharged because he had threatened 
the witness. He stated he offered to give the records to 
Goodman but that he refused to take them. The witness 
was shown his signature to exhibit No. 6 which was sub¬ 
scribed and sworn to on the 12th of February, 1948, 
before Paul Dick, a Notary Public. The witness admitted 
his signature but did not remember appearing before the 
Notary (J.A. 221 A). The witness stated that he gave the 
books and records to Mr. Lyman (J.A. 222A). 

Bernice Hillyard, wife of Bernard B. Hillyard, was 
called on behalf of the plaintiffs and stated that she kept 
all records of the daily business and all records of ex¬ 
penses (J.A. 61 A). The witness was shown defendant’s 
exhibit No. 2 which she stated was a book that she kept 
of the expenses and gross business during the year 1947, 
and lhat that book was turned over to Mr. Lyman right 
after the fire in December of 1947 (J.A. 63A). The wit¬ 
ness identified plaintiffs’ exhibit No. 10 which were the 
sales records for 1947, and stated that the accountant, Mr. 
Boker, her husband, Bernard Hillyard, and her brother- 
in-law, Frederick Hillyard, were present when the cards 
were run off on the adding machine. They were run three 
times and obtained two different results. She stated Mr. 
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Boker was the accountant working for them and he was 
employed to make the sheet up and that she turned over 
various records to Mr. Boker (J.A. 64A). 

On cross-examination she stated that the books and 
records kept by her at 711 G Street were destroyed by 
fire and if anybody had asked her she probably would 
have told them that they were burned; that she probably 
told her accountant, Mr. Boker, and Mr. Lyman, her at¬ 
torney; to the best of her recollection she thinks she did 
tell them; that she turned defendant’s exhibit No. 2 over 
to Mr. Lyman herself personally (J.A. 66A-67A). The 
witness was also asked about who she informed concern¬ 
ing the burning of the book for the year 1947 and she 
finally stated that she told no one but her husband (J.A. 
69A); that she turned over the books and records herself 
personally to Mr. Lyman (J.A.70A). Reference was had 
to certain prior testimony given in another case by the 
witness in which she stated that Mr. Lyman had all the 
records and was questioned whether her husband turned 
them over to Mr. Lyman or whether she did and the 
witness stated, “I gave them to Mr. Lyman”, and then 
the witness again stated that Mr. Lyman had all the 
records which her husband turned over to him and that 
she didn’t know what her husband did (J.A. 72A). 

The witness w T as shown defendant’s exhibit No. 2 and 
she stated that it was a memorandum book which she 
kept at home and that that book was similar to the book 
kept at the store; that the book was turned over to Mr. 
Lyman at the time all the rest were turned over, which 
included plaintiffs’ exhibit No. 10; that Mr. Boker had 
the book in his possession when he prepared his state¬ 
ment ; that she was sure that Mr. Goodman had seen that 
book; that she made the entries in defendant’s exhibit 
No. 2 throughout the year 1947, and she thinks she bought 
the book at a dime store. The witness was asked if the 
book was not bought from the G. C. Murphy Company 
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and she replied that it was bought at a dime store. The 
witness denied that it was bought after January 1, 1948. 

The witness stated that Frederick Hillyard was given 
no monies from the profit of the business at 711 G Street 
and that she shared in the profits of the business at 711 
G Street. 

George D. Bunting, an insurance adjuster with the 
General Adjustment Bureau, was called as a witness on 
behalf of the plaintiffs (J.A. 77A) and stated that the 
General Adjustment Bureau represented the Hartford 
Fire Insurance Company in the negotiations in this mat¬ 
ter. The witness testified that Mr. Lyman had brought 
certain records to him and that Mr. Lyman informed him 
that they were all he had. 

On cross-examination, Mr. Bunting stated that he did 
not recall anyone ever having told him that any of the 
records had been destroyed by fire. The witness identified 
a letter dated June 10, 1948, from Mr. Lyman in which 
it was stated that the assured kept no other detailed rec¬ 
ords than those exhibited to you. He stated that Mr. 
Caplan, a certified public accountant, was brought into 
the matter because they were unable to arrive at any 
definite conclusion on this case and asked Mr. Caplan to 
check the records and report on them. The witness stated 
that he was shown defendant’s exhibit No. 2 which he 
believed came from Mr. Caplan; that Mr. Caplan and 
himself went out to the Hillyard home and saw a filing 
cabinet of cards (J.A. 94A-95A). 

Frederick Charles Hillyard, called as a witness for the 
plaintiffs, on cross-examination stated that he never re¬ 
ceived any profits from the “G” Street place (J.A. 102A); 
that no partnership income tax return was ever filed by 
the Hillyard Optical Company (J.A. 105A). 
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William Goodman, called as a witness for the defendant, 
testified that he was known as a public adjuster con¬ 
nected with the firm of Goodman,. Gable and Gould, Gar¬ 
rett Building, Baltimore, Maryland, and that he had been 
in the business for twenty-one years and with the firm of 
Goodman, Gable and Gould for eleven years. He stated 
that a public adjuster is somebody set up in business to 
represent policy holders in adjusting fire losses, looks 
out for the interest of the assured; that he had a written 
agreement with the plaintiffs covering a fire at 711 G 
Street to represent and negotiate on behalf of plaintiffs 
(J.A. 115A-116A); that in furtherance of his contract to 
negotiate he called upon both Mr. and Mrs. Bernard Hill- 
vard and Mr. Lyman for certain records so that he could 
intelligently prepare their business interruption claim. 
The witness stated that he asked Mr. Hillvard for the 
records and that he referred him to Mrs. Hillvard; that 
he then asked Mrs. Hillvard who referred him to Mr. 
Lyman, who, in turn, referred him back to Mrs. Hillvard; 
that later he received an inventory statement from Janu¬ 
ary 11, 1947, through January 29, 1947, from Mr. Lyman; 
that he discussed with Mr. Lyman the possibility of seeing 
the original books because the statement furnished him 
did not look correct and there were many items missing 
and the inventory looked suspicious (J.A. 118A-121A). 
The witness stated he had a meeting with Mr. Lyman and 
he asked him where the records were and Mr. Lyman 
informed him that they had no records; that all he had 
were prescriptions from which he tabulated the sales at 
the end of the year. Mr. Lyman informed the witness 
that they did not keep records because it would conflict 
with the way he filed his income tax return with the 
Internal Revenue Department or the way he filed his 
property tax with the District of Columbia Treasurer and 
by not keeping records he was able to file any kind of 
report he wanted to and by having records he couldn’t 
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do that. He stated that he did take whatever prescriptions 
he wanted and if he needed fifty he would tabulate fifty 
or if he only needed forty-five he would add up forty-five, 
only those he wanted. The witness further stated that 
Mr. Lyman informed him that he was formerly employed 
at the Revenue Office and that he knew what to do. The 
witness stated that he informed Mr. Lyman that he did 
not practice that way; that he didn’t know whether Mr. 
Lyman could do it but that he wouldn’t do it that vray 
and after that he was dismissed from further services 
(J.A. 122A-124A). The witness stated that during the 
period of time he was employed by the Hillyards that 
the only records they said they had were the prescriptions 
and that he never did see them. 

On cross-examination the witness reiterated his testi¬ 
mony and further testified that he had made the same 
statements on previous occasions when Mr. Lyman had 
taken his deposition (J.A. 128A-130A). 

The Court took over the examination of the witness 
(J.A. 134A-135A) with the same result. 

George R. Gable, called as a witness for the defendant,, 
testified that he was a member of the firm of Goodman, 
Gable and Gould Company and that he was present when 
Mr. Goodman called upon Mr. Lyman to produce certain 
records covering the interruption of business; that after 
they received what had been introduced in evidence as 
an inventory, defendant’s exhibit No. 1 for identification, 
they were unable to analyze it for there were a number of 
items that needed substantiation and a number that were 
missing making an incomplete net profit statement; that 
he and Mr. Goodman called at Mr. Hillyard’s home some 
time in March and spoke to Mrs. Hillyard requesting her 
to produce records from which these figures had been 
taken. Mrs. Hillyard replied that all the books and rec¬ 
ords were in the hands of Mr. Lyman and that they would 
have to get them from Mr. Lyman; that Mr. Goodman and 
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the witness called on Mr. Lyman that afternoon at which 
time Mr. Lyman stated that he had no records and stated 
that there were no books. He was then asked about the 
filing of the income tax return and the witness testified 
similarly to the statement given by Mr. Goodman (J.A. 
137A-139A). 

Charles A. Appel, Jr., called as a witness for the de¬ 
fendant (J.A. 139A) testified that he was an examiner 
of questioned documents and at the request of Mr. Austin 
Canfield examined defendant's exhibit No. 2 for identifica¬ 
tion for the purpose of ascertaining whether there was 
any evidence present in regard to the entries from Janu¬ 
ary through December, 1947, as to whether these entries 
were made on the dates on which they were purported 
to have been made or whether possibly they were all made* 
at one time. The witness explained fully the test under¬ 
taken by him and finally, in his opinion, it was evident 
that the entries were not made from day to day but were 
all made at one time (J.A. 147A). The witness further 
stated that he found a label on the upper left hand corner 
of the front binding on which was noted G. C. Murphy 
Company, with certain numbers on it and that he went 
to the G. C. Murphy Company and talked to a man by the 
name of F. G. Kent and the information that he received 
confirmed his analysis of the book (J.A. 148A). 

Francis Garrett Kent, called as a witness for the de¬ 
fendant, stated that he was the assistant to the manager 
of G. C. Murphy Company, 1214 G Street, N. W., and 
that he had been in the “G” Street store five years this 
coming November. He was handed defendant's exhibit 
No. 2 and was shown the sticker on the inside of the 
cover page. He stated that it was a price sticker and the 
first inscription was the letter WD, indicating the series 
of merchandise, the next was the number 2041, which was 
the stock number, 12508, which indicated the date that the 
merchandise arrived in the store and the price that the 
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Murphy Company paid for it. He stated that from this 
record the merchandise arrived in the store January 1st 
to January 30, 1948 (J.A. 152A-153A). 

Percy I. Caplan, called as a witness for the defendant, 
stated that he was a certified public accountant and that 
he was employed by the General Adjustment Bureau for 
the purpose of checking certain records; that he talked to 
Mr. Lyman, attorney for the insured, on April 3rd and he 
asked Mr. Lyman for certain records and Mr. Lyman 
gave him a small book, which was identified as defendant’s 
exhibit No. 2 for identification (J.A. 164A-165A). He 
stated that there were certain smudges and certain figures 
added to the book since it was returned by him and that 
|Mr. Lyman informed him that that was the only record; 
that he tried to make some statement covering the loss at 
711 G Street and kept the book for about two weeks. He 
informed Mr. Lyman that the records were inadequate and 
asked him to produce the Federal income tax returns for 
1946 and ’47. Mr. Lyman informed him that the 1947 
wasn’t ready at that time. He was asked to produce the 
payroll records which he gave to the Government and also 
submit invoices showing the purchases. He was also 
asked for the sales records and Mr. Lyman told him that 
those were the only records and there was nothing else 
available at that time. On April 14th or 15th, the wit¬ 
ness received a letter from Mr. Lyman in which he asked 
him to return the records. The witness wrote the General 
Adjustment Bureau and told them that because of the 
inadequacy of the information furnished he was unable 
to proceed with the examination (J.A. 166A-168A). 

Later he was shown some prescription sales tickets. It 
was some time in August or September at Mr. Hillyard’s 
home and he again examined the same records in Mr. 
Lyman’s office in October. He arrived at three different 
amounts for the prescription records. The records were 
first seen in August or September at the Hillvard home 
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and then a spot check was made some time in October in 
Mr. Lyman’s office. He took three months at random and 
re-added them on an adding machine in Mr. Lyman’s 
office and he tried to spot check certain cards and he was 
told by Mr. Lyman that these cards represented pre¬ 
scriptions, some of them had a series of numbers, some 
of them didn’t have a series of numbers. He noticed that 
in the examination which he made of a certain date some 
cards had one series and practically on the same date 
other cards had a different series. These series numbers 
were supposed to be job numbers of the sale. On the 
other cards there were no numbers at all (J.A. 169A- 
170A). 

The witness then identified his report covering state¬ 
ments which were written down by him at the time of the 
examination and the witness stated that on June 5, 1947, 
a sale charged to serial number 923 and on June 3rd, three 
days earlier, was a card bearing serial number 2164. On 
June 19th there was a sale which bore serial number 1122 
and on June 18th there was a card which bore serial num¬ 
ber 1950 (J.A. 171 A). The witness asked Mr. Lyman to 
give him an explanation of the number and he was in¬ 
formed that it was a job number. The witness stated he 
did not tell him there was a variation in those numbers 
but asked Mr. Lyman for several records and the answer 
he received was that either he would see his client and 
let him know or that he didn’t know. At a later time he 
asked for certain additional and further information from 
Mr. Lyman and that Mr. Lyman said that he would get it 
for him and that later Mr. Lyman called him back and 
said that his client wouldn’t give him the information that 
his client had furnished the accountant. The witness stated 
that from the books and records which were given to 
him for examination he was unable to compute any loss 

On cross-examination, Mr. Lyman stated to the witness 
that they had turned over the 1946 and ’47 income tax 
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return to him and his answer was that they had not. He 
was informed that the ’47 return had not been completed 
at that time. The witness was shown plaintiffs’ exhibit 
No. 11, which was supposed to have been the 1946 return, 
and he stated that he never saw that return. The witness 
stated that he asked Mr. Lyman for certain information 
of a figure of $13,500.00, which Mr. Lyman said was not 
available (J.A. 174A-175A). Mr. Lyman showed him plain¬ 
tiffs’ exhibit No. 52, which was supposed to be the income 
tax return for 1946, and the witness said that this was 
not the return which he saw and the return which he saw 
was in pencil (J.A. 176A-177A). 

The witness stated, in answer to a question by the 
Court, that no one ever informed him that any records 
had been destroyed by fire. The witness referred to page 
2 of his report which contained the following: “There was 
the implication, and if not in fact, the statement made, 
that this record was made up at the end of each month 
from total sales, and that the details of the sales were 
destroyed (J.A. 181 A). 

The witness stated (J.A. 183A), in answer to a question 
by Mr. Lyman, Mr. Lyman said the only records the in¬ 
sured had were contained in the memorandum book, which 
he gave me and another form which cannot be substanti¬ 
ated as to their entries, daily sales figures. The figures in 
the book are insufficient to support any claim. The witness 
stated that at one time Mr. Lyman stated that his client 
would rather waive the claim than have his income tax 
return examined (J.A. 184A). He stated that Mr. Bunt¬ 
ing called him to go with him to the assured’s house on 
August 12th, that something must have transpired that 
he was not familiar with (J.A. 185A). The witness said 
that he would accept cards as evidence of his sales pro¬ 
vided thev could be in some way authenticated (J.A. 186A), 
and in his report he stated that the figures in the state¬ 
ment were taken from a simple grav-backed book, which. 
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through his lawyer, the assured has presented as the only 
record of his business (J.A. 187A). The witness stated 
that he was unable to test the accuracy of these amounts 
by established accounting processes, and in many cases, 
the amounts represented were at variance with well known 
facts (J.A. 188A); that the witness checked the various 
papers, including the checks wilich w’ere brought to him 
by Mr. Lyman and when he was asked concerning certain 
matters pertinent thereto the usual answer received from 
Mr. Lyman was vague and uncertain (J.A. 191A). He 
asked Mr. Lyman for an analysis of the $13,000.00 and 
they refused to give it to him. The $13,000.00 was the 
makeup on various expense items of the tax returns (J.A. 
193A). The witness w~as asked by Mr. Lyman whether he 
made a computation or whether certain figures were the 
basis of H and G Street and the witness replied that he 
asked Mr. Lyman and he evaded the question and the 
witness said that he did not know what the association 
w^as but he knew that the policy was made in the name of 
the two different people as a partnership and he knew the 
tax return was an individual return (J.A. 195A-196A). 

The witness again reiterated the fact that he did not 
get copies of the 1946 tax return but that he did see 
penciled copies of tax returns made in October, but that 
they wrere not the returns which were identified and pre¬ 
sented in open Court (J.A. 197A). 

On cross-examination by Mr. Lyman, the witness again 
referred to his report in wrhich he said that he merely 
reiterated what he had said, that in his mind the assured 
and his lawyer wrere less than frank in getting the infor¬ 
mation which was requested, and that at no time, beyond 
a formal introduction to him by the lawyer, had he spoken 
to the assured; that wrhen any question w’as directed to 
the attorney his replies were mostly “I will find out” or 
“I don’t know’”. In referring to the income tax returns 
his report states: “If the figures on the so-called tax re- 
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turn are the amounts which correctly express the income 
and expenses of the assured, what do the figures in the 
claim represent?” (J.A. 199A-200A). The witness further 
stated, in answer to questions concerning the serial num¬ 
bers on the cards, that the assured had two stores, one 
of which w’as insured, one of which w T as not. The witness 
stated that he could not get from Mr. Lyman or from 
anybody else the relationship of the two stores (J.A. 
202A). 

The Court took over the examination of Mr. Caplan 
and was informed that defendant’s exhibit No. 2, or plain¬ 
tiffs’ exhibit No. 21, the book, had been given to him by 
Mr. Lyman and at the time that he had the book it did 
not include what now appeared in black lead pencil and 
green (J. A. 203A); that this book and the cards were 
the only records which they had (J. A. 205A). 

Harold M. Bobbitt, called as a witness for the plain¬ 
tiffs, stated that he wras employed by the Hillyard Optical 
Company for about eight years and that he purchased a 
book, like defendant’s exhibit No. 2, in 1947 at the Com¬ 
mercial Stationery Store on “E” Street between 9th and 
10th (J.A. 206A-207A). 

On cross-examination, he stated that he remembered 
buying this particular book in January, 1947 (J. A. 207A). 

Charles Clifton Runnels, called as a witness for the 
defendant, stated that he was the Vice-President and 
General Manager of the Commercial Office and Furniture 
Company and that his Company never handled the book 
referred to as defendant’s exhibit No. 2. (J. A. 239A). 

David Boker, called as a witness for the plaintiff, 
stated that he w~as a public accountant and identified 
plaintiffs’ exhibit No. 18, which was a statement dated 
February 14, 1948, and stated that it was made up by 
him. He w r as also showui plaintiffs’ exhibit No. 21, 
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which was defendant’s exhibit No. 2, and identified the 
book because of certain writing in green which he made 
in that book (J.A. 229A). The witness also remembered 
running some tapes at the Hillyard home on gross sales 
from plaintiffs’ exhibit No. 10, which were the prescrip¬ 
tion cards. He stated that the yellow sheet was made 
some time prior to the statement of February 14, 1948, 
and that the statement was made within two or three 
weeks prior to the date of the statement; that he recalled 
running the tapes at the Hillyard home shortly after 
submitting that statement and that he believed that Mrs. 
Hillyard, Mr. Hillyard and Mr. Lyman were present at 
the time. He stated that the green figure was in his 
handwriting and would say very definitely that he trans¬ 
cribed the figures from the tape to the book (J.A. 232A). 

On cross-examination he was asked when he met Mr. 
Hillyard for the first time and he said some time after 
the fire and in the witnesses’ office; that most of his 
dealings have been with Mrs. Hillyard. He stated fur¬ 
ther that the statement of February 14, 1948, was made 
up from the records he received from the book, plus 
other information having to do with the inventory; that 
he must have had plaintiffs’ exhibit 21 and defendant’s 
exhibit No. 10 in his possession at that time; that he 
ran the statement on the tapes shortly after making the 
February statement; that he was requested to run the 
tapes and that he got paid for doing that; that the fire 
loss statement was made prior to the making of the tapes 
and that he didn’t take it for the purpose of settlement 
of the fire loss or income tax return (J.A. 235A). The 
witness didn’t remember whether Mr. or Mrs. Hillyard 
brought the book to him but more than likely it was Mrs. 
Hillyard, but he doesn’t remember what he did with the 
books after he completed the statement of February 14, 
1948. The witness could not remember whether he had 
the book returned to him for the purpose of making up 
the income tax return. 
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Joseph J. Lyman, called on behalf of himself and the 
plaintiffs, denied categorically that at any time he ever 
discussed taxes with Mr. Goodman in any manner, shape 
or form (J.A. 246A). The witness identified a letter of . 
June 3rd signed by him in which he stated that they had 
made available to the General Adjustment Bureau all 
pertinent information in their possession pertaining to 
the claim. There was no reference to any records being 
destroyed by fire (J.A. 247A) and on J.A. 248A the wit¬ 
ness was asked the following question, “But you told 
them that the records had been destroyed?” and the an¬ 
swer “The records are here”. The witness denied that 
he ever made a statement to Mr. Goodman that he had 
no bills or records because he gave them to him the day 
he walked in. The witness stated that he did not recall 
telling Mr. Goodman that Mrs. Hillyard had some books. 
The witness was shown defendant’s exhibit No. 2 and he 
stated that it was Goodman’s idea to gather up the books 
and Hillyard brought up this book and that Goodman had 
the book before Lyman was hired to do anything (J.A. 
248A). The witness denied the statement made by Mr. 
Goodman that Mr. Lyman said that he would call his 
client and that he called him and that his client wouldn’t 
let him turn over anything to Mr. Goodman; that this 
was untrue because they, his clients, gave him everything. 

The Court, at the close of all the testimony in the case, 
rendered an oral opinion in open Court in which he 
stated that the assured misrepresented that they were 
jointly trading as Hillyard Optical Company, whereas, in 
truth and in fact, Bernard Hillyard only traded as the 
Hillyard Optical Company. The Court further found 
that the presentation of plaintiff’s claim of loss was char¬ 
acterized by equivocation and deceit, and intentional con¬ 
cealment and misrepresentation of material facts with 
the intention to deceive; that the presentation of plain¬ 
tiffs’ claim in the Court had been similarly fraudulent, 
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perpetrated, among others, by the submission of a fabri¬ 
cated record, or records, and perjury, and that the plain¬ 
tiff had failed to comply with the terms of the policy 
and that the bill would be dismissed with the recommen¬ 
dation to counsel for the defendant that he inform the 
District Attorney of the salient facts in this connection. 

Material Parts of Policy 

The joint appendix does not include any printed part 
of the policy of insurance upon which the plaintiffs’ ac¬ 
tion depends and the following are excerpts of the policy 
which are deemed material by the defendant to a proper 

determination of this matter. 

• 

The terms of the policy are set forth on numbered 
lines and the following is contained in line 1 through 6: 

“Concealment, This entire policy shall be void if, 
fraud. whether before or after a loss, the 

insured has willfully concealed or 
misrepresented any material fact or circumstance 
concerning this insurance or the subject thereof, or 
the interest of the insured therein, or in case of any 
fraud or false swrearing bv the insured relating there¬ 
to.” 

• • • • 

Lines 113 through 140 contain the following: 

“The insured, as often as may be reasonably re¬ 
quired, shall exhibit to any person designated by 
this company all that remains of any property herein 
described, and submit to examination under oath by 
any person named by this Company, and subscribe 
the same; and, as often as may be reasonably re¬ 
quired, shall produce for examination all books of 
account, bills, invoices and other vouchers, or certi¬ 
fied copies thereof if originals be lost, at such rea¬ 
sonable time and place as may be designated by this 
Company or its representative, and shall permit ex¬ 
tracts and copies thereof to be made. 

In case the insured and this Company shall fail to 
agree as to the actual cash value or the amount of 
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loss, then, on the written demand of either, each shall 
select a competent and disinterested appraiser and 
notify the other of the appraiser selected within 
twenty days of such demand. The appraisers shall 
first select a competent and disinterested umpire; 
and failing for fifteen days to agree upon such um¬ 
pire, then, on request of the insured or this Company, 
such umpire shall be selected by a judge of a Court 
of record in the state in which the property covered 
is located. The appraisers shall then appraise the 
loss, stating separately actual cash value and loss to 
each item, and, failing to agree, shall submit their 
differences, only, to the umpire. An award in writ¬ 
ing, so itemized, of any two when filed with this 
Company shall determine the amount of actual cash 
value and loss. Each appraiser shall be paid by the 
party selecting him and the expenses of appraisal 
and umpire shall be paid by the parties equally.” 

• • • • 

Lines 150 through 161 contain the following: 

“When loss The amount of loss for which this Corn- 
payable. pany may be liable shall be payable 
sixty days after proof of loss, as here¬ 
in provided, is received by this Company and ascer¬ 
tainment of the loss is made either by agreement 
between the insured and this Company expressed in 
writing or by the filing with this Company of an 
award as herein provided. 

Suit. No suit or action on this policy for the recov¬ 
ery of any claim shall be sustainable in any 
court of law or equity unless all the requirements of 
this policy shall have been complied with, and unless 
commenced within twelve months next after incep¬ 
tion of the loss.” 

SUMMARY OF ARGUMENT 


The specific findings made by the Court are supported 
by substantial evidence. The evidence clearly indicates 
a conspiracy on the part of plaintiffs to avoid their obli- 
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gation under their contract of insurance and to deceive 
and defraud the defendant 

No question of surprise was ever raised at the trial. It 
is more apparent that the plaintiffs were expecting the 
type of cross-examination and the testimony produced by 
the defendant and were prepared to meet it. There was 
no surprise and no request for time within which to pro¬ 
duce evidence. 

The plaintiffs failed to comply with the terms of the 
policy as to the mode of procedure in the event of the 
failure of the parties to agree. The plaintiffs could have 
demanded that the matter be arbitrated in accordance 
with the terms of the policy and the defendant would be 
bound by the award. 


ARGUMENT 

The plaintiffs seriously contend that they have com¬ 
plied with all the terms and requirements of the policy 
of insurance; that they have presented all the necessary 
and proper records to the defendant in order to compute 
the amount of the loss sustained by the plaintiffs. The 
plaintiffs further contend that they were unable to obtain 
any cooperation from the defendant and that it was the 
purpose and desire of the defendant to delay the entire 
proceeding so that a settlement could not be reached with¬ 
in the period of one year and the plaintiffs would not be 
in a position to file an action within the year required 
by the policy. It is further contended by the plaintiffs 
that they w T ere surprised by the defense of false swear¬ 
ing and fraud, but it is clearly indicated by the testimony 
that the plaintiffs were prepared with testimony covering 
every part of the cross-examination of plaintiffs’ wit¬ 
nesses and also covering the witnesses introduced by the 
defendant. The plaintiffs at no time indicated surprise 
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nor did they ask for any extension of time within which 
to prodnce further testimony. 

The facts clearly indicate that a fire caused the inter¬ 
ruption of the business at 711 G Street, N. W. on De¬ 
cember 30, 1947. The defendant had a policy of insur¬ 
ance covering the interruption of business at that ad¬ 
dress. It was issued to Bernard B. Hillyard and Fred¬ 
erick C. Hillyard, t/a Hillyard Optical Company, and the 
terms of this policy required that the plaintiffs do certain 
things before the defendant would be required to make 
any payment. One of the requirements of the policy was 
that plaintiffs file a sworn proof of loss and that they 
produce the various records in their possession that might 
be necessary in order to properly compute the loss. 
There is the indication from plaintiffs ’ testimony that 
all the records maintained by them at the store were 
destroyed and that defendant’s agents were so informed. 
When witnesses for the plaintiffs were pressed as to 
when and where they informed the defendant’s agents 
they were unable to give any definite answer and Mrs. 
Hillyard finally stated that she informed her husband 
(J.A. 69A). The first record which was disclosed to the 
defendant was the book, defendant’s exhibit No. 2, which 
was given to Mr. Caplan some time in April of 1948. 
Apparently this book was the first record shown to the 
defendant’s agent and which has been referred to as 
defendant’s exhibit No. 2 and plaintiffs’ exhibit No. 21. 
This book, according to Mrs. Hillyard and the plaintiffs, 
was maintained by Mrs. Hillyard at her home and entries 
made therein during the entire year of 1947. It is con¬ 
ceded by the plaintiffs that the book was turned over to 
Mr. Caplan but who turned the book over either to Mr. 
Lyman or to Mr. Boker or to anybody else is not clear 
from the evidence. 





23 


At some time after pressure was put on the plaintiffs 
for further and additional records the prescription cards 
■were turned up and it is to be noted from the testimony 
of the plaintiffs that at some time immediately after the 
fire they hired a public accountant, by the name of Boker, 
merely for the purpose of running a tape on these pre¬ 
scription cards. The evidence shows that he came up 
with two answers because of some mixture of the cards 
for 1945, ’46 and ’47. The testimony of the defendant, 
as taken from the record of Percy I. Caplan made in the 
regular course of business, was that on August 12, 1948, 
he went to the Hillyard home and there ran some tapes 
on the various prescriptions and came up with three dif¬ 
ferent answers. 

In April of 1948, Mr. Caplan wrote the General Ad¬ 
justment Bureau that he was unable from the records to 
arrive at any answer to the problem. He did not get 
back into the matter again until August of 1948, when he 
went to the Hillyard home. He then made another check 
of these prescription cards in October of 1948 in Mr. 
Lyman’s office and his testimony is clear that he was 
more confused than ever because of the numbers on the 
various cards which wore being used from day to day. 
His testimony further was, as is evident by his report to 
the General Adjustment Bureau, that in all his conversa¬ 
tions with Mr. Lyman the most he could obtain was “I 
will find out”, or “T don’t know”. (J.A. 200A). At 
another time Mr. Lyman indicated that his client would 
rather waive his claim than to have his income tax return 
examined (J.A. 184A). His testimony further indicates 
that the income tax returns which wore produced in 
Court by the plaintiffs were not the copies of the income 
tax returns wffiich wore shown to Mr. Caplan (J.A. 174A- 
176A). Mr. Caplan also stated that he had never been 
informed that any records had been destroyed by fire and 
referred to the letter from Mr. Lyman, under date of 
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June 10, 1948, in which he stated that he had presented 
all the available information and records to him. 

The witness further testified that he had been re¬ 
quested by the General Adjustment Bureau to try to come 
up with an answer and that he had leaned backwards in 
order to try to do so but that the records which were 
presented to him were nothing upon which he could base 
any report. 

The defendant produced the testimony of William 
Goodman. He testified that he was employed by the 
plaintiffs to settle all the losses sustained by them be¬ 
cause of the fire, including the business interruption loss. 
He first called upon the plaintiffs to produce records so 
that he might prepare the proof of loss which was ac¬ 
tually filed on February 12, 1948, and which contained 
certain facts with the loss as undetermined. He asked 
Mr. Hillyard for the records and he was referred to 
Mrs. Hillyard and by Mrs. Hillyard to Mr. Lyman and 
by Mr. Lyman back to Mrs. Hillyard. He asked to see 
the original records for the reason that the statement 
presented to him did not look correct in that the profit 
listed appeared to be out of line and for other reasons 
(J.A. 119A-121A). 

At this time he contacted Mr. Lyman again and Mr. 
Goodman’s testimony concerning his conversation with 
Mr. Lyman is very illuminating, commencing at J.A. 120A 
through 124A. Mr. Goodman, who was employed by the 
plaintiffs, made a very good appearance and his replies 
were directed directly to Mr. Lyman. He stated that 
Mr. Lyman had informed him that they kept no records 
and that it was easier under those circumstances to take 
care of the tax problems than if they had records, and 
that thev could make up the number of prescription 
‘"ards ’that they might feel or deem necessary for tax 
rmmoses. Mr. Goodman further said that he never saw 
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the book referred to in the trial of this case and his serv¬ 
ices were terminated by letter as of March 8, 1948. He 
stated that he had heard about the prescriptions but that 
he had never seen any of them. 

The only time that Mrs. Hillyard gave any testimony 
which she did not quibble about was in the keeping of 
the book through the year 1947. There was no question 
about that. There was considerable question as to who 
turned this book over to Mr. Lyman or to Mr. Boker, for 
Bernard Hillyard said that he turned over the records 
and later said that Mrs. Hillyard did and Mrs. Hillyard 
testified that she turned over all the books and records 
to her husband and that she didn’t know what he did 
with them (J.A. 72A). Mrs. Hillyard said that this book 
was purchased at a five and ten cent store and that defi¬ 
nitely it was bought and used in 1947 and was not bought 
after January 1, 1948. 

It is apparent from the testimony of the defendant’s 
witnesses that they questioned from the beginning the 
alleged records submitted by them to substantiate their 
claim. It was also apparent that the matters contained 
in the book could not be substantiated by other records 
and that it appeared that the book was prepared for the 
purpose of this particular claim. The testimony of 
Charles A. Appel, Jr., an examiner of questioned docu¬ 
ments, was that the entries were not made from day to 
day but were all made at one time and that his opinion 
was supported by the information which he received from 
F. G. Kent of the G. C. Murphy Company and which was 
based upon a label on the inside of the book. 

F. G. Kent was called and testified very clearly to the 
effect that the book did not come into his establishment 
until after January 1, 1948. 

After this testimony, the plaintiffs produced the tes¬ 
timony of Harold M. Bobbitt, one of their employees, 
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who testified that he purchased this book in 1947 at the 
Commercial Office and Furniture Company. 

To offset this testimony the defendant called Charles 
Clifton Runnels, Vice President and General Manager of 
the Company, who stated that his Company never handled 
that line of books (J.A. 239A). 

In reference to the question of ownership, the plaintiff, 
Bernard B. Hillyard, stated that his brother and he 
owned the business at 711 G Street, N. W., but that his 
brother, Frederick C. Hillyard, received no profits from 
this business and that only he received the profits (J.A. 
48A). This testimony was substantiated by the testi¬ 
mony of Mrs. Hillyard that her brother-in-law received 
no profits from the “G” Street store and that she shared 
in the “G” Street profits (J.A. 77A). 

False Swearing Avoids Recovery Under the Policy 

The policy contained the following statement: 

“This entire policy shall be void if, whether be¬ 
fore or after a loss, the insured has wilfully con¬ 
cealed or misrepresented any material fact or cir¬ 
cumstance concerning this insurance or the subject 
thereof, or the interest of the insured therein, or in 
case of any fraud or false swearing by the insured 
relating thereto.” 

There isn’t any question from the testimony produced 
by both the plaintiffs or the defendant that the plaintiff, 
Frederick C. Hillyard, had no interest whatever in the 
business at 711 G Street, N. W. There is no testimony 
to indicate why Frederick C. Hillyard’s name appeared 
but it was contained in the two alleged proofs of loss 
filed by the plaintiffs with the Company. It was alleged 
in the complaint that Bernard and Frederick C. Hillyard 
traded as Hillyard Optical Company and the sworn proof 
disclosed that Frederick C. had no interest whatever 
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in the business and that it was operated by Bernard 
and if there was any other person interested in the 
business it was his wife, Bernice Hillyard. 

There was sufficient evidence before the trial judge for 
him to find that the plaintiffs maintained no records 
whatever and that all the records produced by the plain¬ 
tiffs to support their claim were created by them after 
the fire with the intent and purpose of deceiving the de¬ 
fendant. Even the income tax returns which were re¬ 
ferred to and introduced in evidence were different from 
the records which were shown to the certified public ac¬ 
countant employed by the defendant. The false swear¬ 
ing on the part of the plaintiffs and their witnesses con¬ 
cerning the records and the interest of the plaintiffs in 
the business was sufficient to avoid a recovery on the 
policy and the Court properly dismissed the plaintiffs’ 
claim. 

In the case of Dumas v. Insurance Company, 12 App. 
D. C. 245, the question of the misrepresentation by the 
insured covering his interest in property was in question, 
and the Court, at page 256, made the following state¬ 
ment: 


“In the absence of statutory provisions to the con¬ 
trary, insurance companies have the same rights as 
individuals to limit their liability, and to impose 
whatever conditions they please upon their obliga¬ 
tions not inconsistent with public policy; and the 
courts have no right to add anything to their con¬ 
tracts, or to take anything from them. If those con¬ 
tracts contain harsh and onerous conditions, which 
perhaps a court of equity might not enforce, if called 
on so to do, yet there is no compulsion, either legal 
or moral, on. parties to deal with them upon the 
basis of such conditions. And certainly it would be a 
novel contention for parties to seek to enforce lia¬ 
bility under such contracts in a court of common law, 
and at the same time to repudiate the express con¬ 
ditions upon which such liability is made to depend.’’ 
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The defendant was entitled to know just who and what 
it insured and it was entitled to have an honest and true 
answer as to the name of the insured and the interest 
of the insured in the property the policy covered. 

In the case of Globe & Rutgers Fire Insurance Com¬ 
pany v. Stallard, 68 Fed. (2d) 237, the Court, at page 
240, made the following statement: 

“The policy is avoided not only for fraud, but also 
for false swearing by the insured touching any mat¬ 
ter relating to the insurance or the subject thereof, 
‘whether before or after a loss.’ If the condition 
were against fraud alone, the argument as to re¬ 
liance by the company might be pertinent; but the 
condition against false swearing is broken when a 
false oath is knowingly and willfully made by the 
insured as to any matter material to the insurance 
or the subject thereof. It is said in some of the 
cases that same must be made with intent to deceive 
or defraud. 26 C. J. 383, 384; Fidelitv-Phenix Ins. 
Co. v. Benedict Coal Corporation (C. C. A. 4th) 64 
F. (2d) 347, 352; National Fire Ins. Co. v. Kenier 
(C. C. A. 7th) 22 F. (2d) 671. But, as pointed out 
by the Supreme Court of the United States in Claflin 
v. Ins. Co., 110 U. S. 81, 95, 97, 3 S. Ct 507, 515, 
28 L. Ed. 76, the intent to deceive and defraud is 
necessarily implied in the intentional and willful 
making of a false statement as to a material matter. 
In that case the Court said: 

‘No one can be permitted to say, in respect to his 
own statements upon a material matter, that he did 
not expect to be believed; and if they are knowingly 
false and willfully made, the fact that they are ma¬ 
terial is proof of an attempted fraud, because their 
materiality, in the eye of the law, consists in their 
tendency to influence the conduct of the party who 
has an interest in them, and to whom they are ad¬ 
dressed. ‘Fraud,’ said Mr. Justice Catron, in Lord 
v. Goddard, 13 How. 198 (14 L. Ed. Ill), ‘means an 
intention to deceive.’ ‘Where one,’ said Shepley, 
C. J., in Hammatt v. Emerson, 27 Me. 308-326 (46 
Am. Dec. 598), ‘has made a false representation, 
knowing it to be false, the law infers that he did so 
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with an intention to deceive.’ ‘If a person tells a 
falsehood, the natural and obvious consequence of 
which, if acted on, is injury to another, that is fraud 
in law.’ ” 

It is contended by the plaintiffs that the only evidence 
of false swearing was relative to the book, defendant’s 
exhibit No. 2, but the Court could clearly find that all 
the evidence introduced by the plaintiffs was tainted 
with perjury and that the records had been fabricated. 
There is substantial evidence to support such a finding. 
The book originally was the only evidence which was 
produced by the plaintiffs to substantiate their loss. It 
is contended that the book was not material because there 
were other records to substantiate the contents of the 
book. This statement is also questionable because Mr. 
Caplan stated that there were numerous discrepancies be¬ 
tween the checks and other records produced and surely 
if the plaintiffs desired to fabricate a book they would 
bring only the records which would attempt to support 
the statements in the book and would refrain from bring¬ 
ing other records. It is possible that the real expense 
may have been twice the amount of that shown in the 
book. A good statement as to what may be considered 
material in order to constitute perjury is set forth in 
the case of Pyle v. United States, 156 Fed. (2d) 852, 81 
D. C. App. 209, wdiere the Court made the following 
statement: 

“Perjury is committed when one states, contrary 
to his oath, any material matter which he does not 
believe to be true. So reads the statute. While the 
assignment of perjury on which a conviction is asked 
must be a matter which was material to the issue, 
tending to prove a fact bearing on such issue, the 
materiality need not be immediate; it is sufficient 
if the false testimony gives weight to or detracts 
from testimony as to the material facts in issue. In 
Blackmon v. United States, 5 Cir., 108 F. 2d, 572, 
573, it was said that ‘The materiality required is not 
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as to any particular issue in the case, but as to the 
trial as a whole, that is, materiality is determined 
by whether the false testimony was capable of in¬ 
fluencing the tribunal in the issue before it.’ Whar¬ 
ton says, ‘The test is, was the evidence such as ap¬ 
parently conduced to support an hypothesis logically 
pertinent to the issue?’ If not, Wharton concludes 
that it was not material.” 

The book was produced by the plaintiffs only for one 
reason and that was for the purpose of convincing the 
defendant that the book was kept by Mrs. Hillyard 
throughout the entire year of 1947 and that it had been 
kept in the regular course of business, and that there¬ 
fore the records contained therein were true and accurate. 
When this book was introduced in evidence it was pro¬ 
duced for the purpose of convincing the Court that the 
plaintiffs had been honest in all their dealings and that 
they had endeavored to produce all these records to 
assist the defendant in arriving at the proper amount 
to be paid in the loss, and that the defendant had ignored 
all these records, including the book, for the purpose of 
swindling the plaintiffs out of certain monies due them. 
In whatever light this book may be taken its presentation 
was material to the proof of the claim and if the testi¬ 
mony concerning it was false then there was false swear¬ 
ing in the contemplation of the policy referred to above. 

In addition to the findings of the trial on the question 
of false swearing and the interest of the assured in 
the property insured, there was substantial evidence to 
support each and every other finding made by the trial 
court. The trial Court had the witnesses before it and 
if there could be any question from the actual words 
produced, and it is submitted that there could not be 
from the quibbling testimony produced by the plaintiffs, 
then the trial Court’s view of the witnesses would sub¬ 
stantially aid in arriving at a proper conclusion as to 
who was telling the truth. 
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The Plaintiffs Failed to Comply With Other Terms 

of the Policy 

The entire policy between the plaintiffs and the de¬ 
fendant was placed in evidence and in addition to the 
requirements of the policy that the plaintiffs produced 
for examination, all books of account, bills, invoices and 
other vouchers, or certified copies thereof if the originals 
be lost, at such reasonable time and place as may be 
designated by the Company, there is the following com¬ 
mencing at line 123: 

“In case the insured and this Company shall fail to 
agree as to the actual cash value or the amount of 
loss, then, on the written demand of either, each shall 
select a competent and disinterested appraiser and 
notify the other of the appraiser selected within 
twenty days of such demand.” 

The plaintiffs contend that they submitted proper rec¬ 
ords to the defendant from which the defendant could 
arrive at the loss sustained by the plaintiffs, but that 
they refused to act upon these records and as is stated 
in paragraph 9 of the amended complaint (J. A. 17A) 
that defendant’s evasions and half-hearted attempts at 
negotiations and procrastinations are wilfully and de¬ 
signedly calculated to cause the plaintiffs to lose their 
right to sue under the policy by permitting twelve 
months to pass. 

In the face of their feeling at that time, the plaintiffs 
could and should have selected a competent and disinter¬ 
ested appraiser and notified the defendant that they had 
done so. The defendant would then have had to select 
an appraiser of its own and if the two appraisers could 
not agree as to the third, then on the request of the 
plaintiffs, or the defendant, such third person would be 
selected by a judge of a court of record in the District 
of Columbia. The plaintiffs were represented by an 
attorney from the very beginning and he certainly knew 
concerning the part of the policy which required that 
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the matter should be submitted to arbitration prior to 
the filing of any suit in a Court of law. 

Were the plaintiffs afraid to submit their claim to 
any disinterested appraisers who would be learned in 
the art of arriving at the loss of the plaintiffs under 
such circumstances? Were they afraid to -permit these 
three appraisers to check through all the papers con¬ 
nected with the business of the plaintiffs? Was it a 
fact, as stated by Mr. Caplan, that he was informed by 
Mr. Lyman that the plaintiffs would prefer to withdraw 
their claim than to have their income tax returns exam¬ 
ined? There was no burden on the defendant to ask 
that the matter be arbitrated for its position from the 
very beginning was that the plaintiffs were obligated 
to submit records from which it could logically and 
factually arrive at some loss. It hired the General Ad¬ 
justment Bureau, a corporation engaged in that particu¬ 
lar branch of work and the General Adjustment Bureau, 
feeling that there might be some question of their laxity 
in arriving at some figure, called in Percy I. Caplan, a 
certified public accountant. Mr. Caplan had no con¬ 
nection whatever with either the defendant, the General 
Adjustment Bureau or the plaintiffs, and he said that 
he could not make up a report of the loss. The defendant 
had the right to sit back and wait until such time as 
records were produced and then if there was a question 
concerning the amount due under the records to then 
submit it to arbitration. It could not attempt to arbi¬ 
trate what it did not have. 

Commencing at line 157 of the terms of the policy, it is 
stated that no suit or action on this policy for the re¬ 
covery of any claim sustainable in any court of law or 
equity unless all the requirements of this policy shall 
have been complied with. It is submitted that the plain¬ 
tiffs have failed to comply with each and every term or 
recto irement of the policy of insurance under which 
it claims. 
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In the case of Leonard v. Northwestern National In¬ 
surance Company, 53 App. D. C. 343, 290 Fed. 318, the 
Court, under paragraph 2, made the following state¬ 
ment: 

“Conditions such as were contained in the present 
policy are usual in insurance contracts, and gener¬ 
ally have been held to be binding upon the insured. 
A failure, therefore, on the part of the insured to 
conform strictly to the provisions of the contract, 
forecloses the right of recovery thereon/’ 

CONCLUSION 

It is respectfully submitted that the Trial Court had 
substantial evidence to support its findings of fact that 
the plaintiffs had in every respect failed to comply with 
the terms of its policy of insurance with the defendant; 
that they were guilty of false swearing; that they wil¬ 
fully misrepresented their interests in the business; that 
they concealed and misrepresented facts surrounding their 
actual loss; that they failed to produce for examination 
all the books and records of the business; that they pro¬ 
duced a spurious book for the purpose of deceiving the 
defendant and were guilty of perjury in the trial of the 
cause, and they failed to submit the matter to arbitration 
in accordance with the terms of their policy wdth the de¬ 
fendant. 

It is submitted that upon the entire record before this 
Court it is apparent that no substantial error was made 
by the Trial Court and that the judgment for the de¬ 
fendant should be affirmed. 

Cornelius H. Doherty 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for Appellee 
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Bebnabd B. Hillyabd, et al., Appellants 


v. 

Habtfobd Fibe Insubance Company, of Hartford, 
Connecticut, a corporation, Appellee 


Appeal from the United States District Court 
for the District of Colombia 


APPELLANTS * REPLY BRIEF 


REPLY TO APPELLEE'S COUNTER-STATEMENT 

OF THE CASE 

The appellants were the plaintiffs below and the ap¬ 
pellee was the defendant and all references to the parties 
hereafter will be to the plaintiffs and defendant. 

The defendant's Counter-Statement of the Case added 
nothing to the Statement of Facts set out in appellants' 
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brief. The counter-statement of the case is a biased sum¬ 
mary of the testimony of various witnesses. The testi¬ 
mony of those witnesses is analyzed below: 

Analysis of Testimony in Appellee’s Brief, Pages 2-19. 

At page 2 the testimony of Bernard B. Hillyard, a 
witness on behalf of himself and his brother, the plain¬ 
tiffs, was summarized in appellee’s brief. The summary 
contributed little or nothing to support the defendant’s 
contention that the evidence was sufficient to sustain the 
Court’s Findings of Fact and Conclusions of Law’ that 
there was fraud, deceit, evasion, and misrepresentation 
to the insurance company such as would void the policy. 

At page 6 of appellee’s brief the testimony of Bernice 
Hillyard, wife of Bernard B. Hillyard, a plaintiffs’ wit¬ 
ness, w’as summarized. The purpose of this summary was 
to tie in her testimony with that ot Francis G. Kent (page 
11, Appellee’s Brief) called as a witness for the defendant. 
The testimony of both witnesses was set out in Appellee’s 
Brief to support the Court’s Findings of Fact that Mrs. 
Hillyard had committed perjury and that all of the rec¬ 
ords submitted in evidence and set out in the index of 
exhibits (page iii, Appellants’ Brief) wrere false and 
fabricated. The Court found that the entries in defend¬ 
ant’s Exhibit No. 2 (see Supplemental Record, pages 
599-611) were made by Mrs. Hillyard in January of 1948, 
rather than during 1947 as she testified. Mr. Kent, a 
manager of C. G. Murphy’s 5 and 1(V Store testified that 
defendant’s Exhibit No. 2 was purchased in his store in 
January, 1948. He depended upon a code number con¬ 
tained on a sticker in the cover of the book for his testi¬ 
mony. Mrs. Hillyard testified that she made these en¬ 
tries from cancelled checks (Plaintiffs’ Exhibit No. 19) 
at various times during 1947. This is the sum and sub¬ 
stance of the Court’s finding of false swearing and per¬ 
jury material to the issuance of the policy and the re- 
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covery thereunder. (See Finding of Fact No. 14, J. A. 
28.) 

The Court was visibly disturbed by Mr. Kent’s state¬ 
ment that the book was purchased in January, 1948, 
rather than by Mrs. Hillyard in 1947 and it was this and 
this alone that caused the Court to turn from his position 
of favoring recovery to plaintiffs to that of voiding the 
policy. After Mr. Kent’s testimony the Court was de¬ 
termined to make a finding for the defendant. 

At page 8 of appellee’s brief the testimony of George 
D. Bunting, adjuster with the General Adjustment Bu¬ 
reau, a plaintiffs’ witness, is summarized. It is pointed 
out that Mr. Bunting represented the defendant insur¬ 
ance company as its adjuster throughout the entire pro¬ 
ceeding and was in the best position to determine the 
nature and extent of liability. The documentary evidence 
in his possession was in and of itself sufficient to war¬ 
rant plaintiffs’ recovery. Defendant purposely mini¬ 
mized Mr. Bunting’s testimony in its brief. A full show¬ 
ing of Mr. Bunting’s activities in negotiating with the 
plaintiffs and their attorney and the documentary evi¬ 
dence in his possession would lead to no other conclusion 
than that Bunting was entirely satisfied that plaintiffs 
should recover but could not get a clearance of the 
amount from the Hartford Fire Insurance Company. He 
was waiting for a Mr. Thomas Feemster from Philadel¬ 
phia who had authority to make final adjustments. {J- 
A. 96.) Although the defendant would have this Court 
believe that the witness Bunting, as a representative of 
the defendant, had received no records from the plain¬ 
tiffs, the documentary evidence contained in Plaintiffs’ 
Exhibit 18 conclusively shows this to be false. After 
some equivocation (J. A. 82, 83, 91) the witness Bunting, 
called as a party, finally admitted that he had photo¬ 
static copies of the following in his possession at all times 
during the negotiations, (J. A. 84, 85): 
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(Plaintiffs’ Exhibit 18) 

(1) Federal payroll report—1947. 

(2) Federal tax return—1947. 

(3) District of Columbia tax return—1947. 

(4) Accountant’s worksheet showing Profit and Loss 
Statement for January 1, 1947-December 31, 1947. 

(5) Accountant’s worksheets showing profit schedule 
for period January 1, 1947-December 31, 1947. 

(6) Unincorporated business franchise tax return, 
District of Columbia, 1947. 

(7) Accountant’s worksheet “from Hillyard book”, 
1947 (from Defendant’s Exhibit No. 2). 

(8) Letter, February 14, 1948, as a cover to a sched¬ 
ule prepared by Boker-Dick Co., accountants, 
which stated, among other things, that the inven¬ 
tory was estimated. The letter further read: 

“The profit schedule does not show the fire 
loss or other information necessary for a com¬ 
plete statement of profit and loss and it was 
prepared solely as a basis to determine the loss 
in business profits of the period after the fire 
and includes only expenses incident to a going 
business”. 

Mr. Bunting also had examined, together with his Cer¬ 
tified Public Accountant, Percy I. Caplan, the basis for 
gross sales which were a large group of optometrist’s 
prescription cards. (Plaintiffs’ Exhibit No. 10, J. A. 78, 
79, 80.) This witness had the temerity to equivocate con¬ 
cerning the inspection and possession of these documents 
even after the defendant had admitted under oath in its 
Answers to Requests for Admissions of Fact that it had 
in fact been presented with these documents by the plain¬ 
tiffs (J. A. 8-14, 18), and in the course of its Answers to 
the Requests for Admissions liability under the policy 
was admitted by the defendant at all times. Mr. Bunting 
said the insurance company at no time denied liability. 
(J. A. 80.) Mr. Bunting was in possession of a minute 
description of the plaintiffs’ inventory by reason of his 
having recently adjusted plaintiffs’ fire loss under a sep- 
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arate policy covering their contents and merchandise. 
(J. A. 89, 90, 91, 92.) Mr. Bunting was also aware of 
the extent of the damage to plaintiffs ’ building which 
would give him some idea how T long the business would 
remain interrupted by reason of his having adjusted the 
loss under a separate fire insurance policy covering the 
building itself. (J. A. 38.) With all this, defendant’s 
witnesses attempted to convince the Court that the plain¬ 
tiffs had not cooperated or submitted themselves to exam¬ 
ination vrhen called upon to do so. 

Insofar as negotiation with the insurance company is 
concerned and appearing at their request for examination, 
it cannot be denied that the negotiations between the 
plaintiffs, their attorney, and the General Adjustment 
Bureau never ceased from the date of the fire, December 
30, 1947, to the date of filing the suit, November 19, 1948. 
(J. A. 78, 92, 93.) 

Furthermore, counsel for the defendant took the depo¬ 
sitions of the plaintiffs who appeared without hesitation 
at his request in his office during the course of the trial. 
While this does not appear from the record below, de¬ 
fendant’s counsel will undoubtedly affirm that statement. 

At page 10 of appellee’s brief is set out defendant’s 
conception of the testimony of one, William Goodman, 
called as a defense witness. The whole purpose of call¬ 
ing Goodman was as a smokescreen and to inject a non¬ 
existent issue of fraud into the case and at the same time 
to assassinate the personal and professional reputations 
of the plaintiffs and their attorney. Mr. Goodman’s 
testimony served absolutely no purpose insofar as the 
issues of the case were concerned. His statements were 
those of a dishonest purveyor of defamatory matter for 
which he was promptly sued by Hillyard for slander. 
The tactic of the defense to use character assassination, 
which has been used with some frequency in the halls of 
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Congress, where wild charges smear endless personal 
and professional reputations, has now found its way into 
our courts. 

Goodman, a self-styled “public adjuster,” induced the 
plaintiffs to hire him to represent them against the Hart¬ 
ford Fire Insurance Company in the adjustment of their 
fire loss. Goodman’s sole qualification for this nebulous 
calling as a “public adjuster” was some experience in 
the clothing business several years prior to his recent 
activities. (J. A. 133.) The Court was also puzzled by 
the nature of Goodman’s calling or occupation. (J. A. 
115.) 

There came a time early in the negotiations on the 
plaintiffs’ building and merchandise loss that Goodman 
was fired for having threatened one of the plaintiffs and 
his wife. (J. A. 41, 52, 53, 220.) Goodman embarked 
upon a course of malicious gossip and then aligned him¬ 
self with the Hartford Fire Insurance Company to defeat 
HiUvard’s recovery in this Use and Occupancy policy. 
Goodman’s animus is clearly set cut in his cros-examina- 
tion at the trial, (J. A. 132, 133), shown by his malicious 
attack upon counsel for Hillvard for participation in the 
slander suit. (J. A. 132.) 

The whole purpose of Goodman’s testimony was to at¬ 
tempt to discredit counsel before the Court. His ram- 
blings had no bearing on the issues whatever. The Court 
in its examination of Goodman exposed the tissue of lies 
which had been concocted out of his animus. The Court’s 
examination began at page 134 of the Joint Appendix 
and is concluded at page 136. This examination gives 
the lie to defense counsel’s statement in appellee’s brief, 
page 10: 

“The Court took over the examination of the wit¬ 
ness (Goodman) (J. A. 134-135) with the same 
result”. 
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The Court’s examination completely destroyed Goodman’s 
credibility. 

At page 10 of appellee’s brief the testimony of George 
R. Gable, a defense witness, disclosed that he was a 
partner of William Goodman in the business of public 
adjusting. His testimony added nothing to the case. 

At page 11 of appellee’s brief, Charles A. Appel, Jr., 
was called as a defense witness. He testified that he was 
an examiner of questioned documents. Actually he played 
no part in the instant case other than to discover Mr. 
Kent of the C. G. Murphy 5 and 10<J Store. Mr. Appel 
was hired by Goodman to combat Hillvard’s slander suit. 
The purpose of employing Mr. Appel was to examine 
Hillyard’s records in the hope of finding some evidence 
that Hillyard was in fact a federal income tax evader as 
Goodman had charged in his insidious gossip, for which 
he had to answer in Court. Mr. Appel’s futile efforts 
revealed only the existence of Mr. Kent who in turn was 
called by the defense in this case to read the code num¬ 
bers off a label stuck in the corner of Exhibit No. 2. 
(The label does not appear on the defendant’s photostatic 
copy. Rec. 599-611.) 

At page 11 of appellee’s brief the testimony of Francis 
G. Kent, a defense witness, indicated that Defendant’s 
Exhibit No. 2, a small gray ledger book was purchased, 
according to the code numbers on a sticker, in January, 
1948, rather than in 1947 as maintained by Mrs. Hillyard. 
If Defendant’s Exhibit No. 2 had not existed, or if Mrs. 
Hillyard had never made the entries in the book, or if she 
had made the entries at any time other than when she 
said she did, the book itself was wholly immaterial to the 
recovery by the plaintiffs under the policy. There are 
numerous other supporting data sufficient to warrant full 
recovery under the policy in the absence of Defendant’s 
Exhibit No. 2. 
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At page 12 of appellee’s brief the testimony of Percy 
I. Caplan, Certified Public Accountant, a defense witness 
was summarized as conceived by the defendant. His 
hostility and partiality are apparent throughout. The 
purpose of his colored testimony was to support Good¬ 
man’s venom and by a combination of equivocation and 
illogic build up some sort of defense. However, examina¬ 
tion of the documentary evidence set forth in table form 
in appellants’ brief, page iii, “Index of Exhibits”, to¬ 
gether with the Requests for Admissions of Fact and the 
Answers (J. A. 8-14) should have totally destroyed any 
reliance the Court may have placed upon Caplan’s testi¬ 
mony. 

It w’ould appear, howrever, that the Court relied some¬ 
what upon the testimony of Caplan for some of its Find¬ 
ings of Fact. It must be borne in mind that Caplan 
immediately followed the witness Kent to the stand and 
it was at the point of Kent’s testimony that the Court 
was ready to believe anything that would be detrimental 
to the plaintiffs’ cause. Prior to Mr. Kent’s testimony 
about the purchase of the little gray book at C. G. Mur¬ 
phy’s 5 and 10^ Store, the Court wrns highly critical of 
defendant’s tactics and attitude. (J. A. 38, bottom of 
page 84, 88, 89, 90, 111.) The Court was also critical of 
the equivocation of defendant in identifying the docu¬ 
mentary evidence contained in Plaintiffs’ Exhibit No. 18. 
(J. A. 84.) At other times during the course of the trial 
prior to Kent’s testimony the Court showed irritation at 
the defendant’s attitude toward its obligations under the 
policy. (J. A. 88, 89.) 

At one point Caplan emphasized his testimony con¬ 
cerning certain smudges in the gray book. (Defendant’s 
Exhibit No. 2.) He was quick to state that the book as 
it appeared in Court appeared to have been tampered 
with and that it was different from the state in which he 
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had originally seen it in April, 1948. (J. A. 166, 202.) 

The Court seized upon the statement and made much ado 
about it. (J. A. 166, 202.) This Court’s attention is now- 
called to the stipulation filed in the record here wherein 
defendant’s counsel admitted that the smudges were the 
result of his own doing by his own witness, Charles A. 
Appel, Jr. Caplan made quite a point of the green pen¬ 
ciled figures in the book which had not existed when he 
examined it. Those green penciled figures were put in 
the book by David Boker, accountant for the plaintiffs, 
at the time adding machine tapes were being run on the 
prescription cards, about April, 1948. (J. A. 229 bottom, 
230, 231, 232.) Caplan had examined these tapes and 
approved them. He was well aware of the green penciled 
figures at all times but chose to inject an element of 
wrong-doing on the part of the plaintiffs into his testi¬ 
mony. 

At page 12 Caplan testified that the little gray book 
(Defendant’s Exhibit No. 2) was the only record that 
was given to him. This statement was perjurous on its 
face since he knew that George Bunting, the man who 
hired him, had already had in his possession photostatic 
copies of all of the documents contained in Plaintiffs’ 
Exhibit No. 18. Caplan insisted that he was never shown 
plaintiffs’ prescription cards until some time in August 
or Sepetember or October, 1948. He was trying to imply 
that the cards were fabricated and written up late in 
1948. This, of course, does not coincide with his testi¬ 
mony that he had examined the adding machine tapes 
which had been run around April, 1948, by plaintiffs’ 
accountant, Boker, and presented to him shortly there¬ 
after. (J. A. 230, 231, 232.) At no time did he state 
-without equivocation that he had knowledge or good rea¬ 
son to believe that the prescription cards were other than 
genuine. 
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At page 13, appellee’s brief, Caplan endeavored, and 
with some success, by innuendo to convince the Court 
that serial numbers and dates on the prescription cards 
had a bearing on the authenticity of those cards as rec¬ 
ords kept in the regular course of business. (J. A. 171.) 
He would make no positive statement from personal 
knowledge to that effect. It was all equivocation and 
imagination. (J. A. 187, 198, 202.) Yet the Court on 
this testimony in Finding of Fact No. 9 seemed to give 
weight to Caplan’s inferences and concluded that the pre¬ 
scription cards were spurious because *‘job numbers” did 
not coincide with the dates. (J. A. 27.) The whole mat¬ 
ter was speculation insofar as Caplan was concerned. 
(J. A. 202.) 

At page 13 Caplan testified that plaintiffs refused to 
cooperate or give him information which was available. 
These conditions were positively contradicted by his 
employer, Mr. Bunting, defendant’s representative who 
•admitted obtaining photostatic copies of everything in 
Plaintiffs’ Exhibit No. 18. In the Answers to Requests 
for Admissions of Fact the defendant by its officers stated 
under oath that Caplan himself had received the follow¬ 
ing in addition to the documents in Plaintiffs’ Exhibit 
No. 18 (J. A. 10,12,13-14) : 

(1) Federal tax returns, 1946 and 1947. 

(2) Federal payroll report, 1947. 

(3) Duplicate bills showing purchases for 1947. 

(4) Primary sales figures in the form or prescrip¬ 
tion cards for 1947. 

(5) Plaintiffs’ bank statements showing deposits for 
1947. 

The photostats in Plaintiffs’ Exhibit No. 18, together 
with the Admissions of Fact were in the possession and 
knowledge of Caplan, although he testified to the contrary 
when called in Court to testify for the defendant. 



11 


At page 14, appellee’s brief, Caplan stated: 

“The witness stated that at one time Mr. Lyman 
stated that his client would rather waive the claim 
than have his income tax return examined”. 

This insidious remark by Caplan at the instance of the 
defendant is more of the illogic and venom injected into 
the case to discredit counsel. Mr. Caplan knew that the 
defendant’s officers had sworn under oath that the tax re¬ 
turns for 1946 and 1947 had been delivered to Caplan 
and that all the documents in Plaintiffs’ Exhibit No. 18 
had been photostated by the insurance company prior to 
and during negotiations. Caplan had this information 
in his hands at all times and committed perjury in testi¬ 
fying as he did. 

On page 15 Caplan made this statement wffiich ap¬ 
parently had some effect on the Court in its Findings 
of Fact: 

“He asked Mr. Lyman for an analysis of the $13,- 
000.00 and they refused to give it to him. The $13,- 
000.00 was the make up on the various expense items 
of the tax returns”. 

This is further perjury committed by Caplan. He knew 
that the analysis was in his and Bunting’s possession all 
the time, contained in Plaintiffs’ Exhibit No. 18 in the 
form of “Work Sheet Showing Profit Schedule for the 
Period January 1, 1947-December 31, 1947”. He had no 
need to ask for such a breakdown and never did ask for 
it. At the trial was the first time Caplan had ever men¬ 
tioned it. 

At page 15 Caplan said, according to defendant’s brief: 

“The witness again reiterated the fact that he did 
not get copies of the 1946 tax return but he had seen 
penciled copies of tax returns made in October, but 
that they were not the returns which were identified 
and presented in open Court” 
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His statement is difficult to understand but it follows 
Caplan’s line of perjury. The defendant under oath stated 
(J. A. 10, 13-14) that he had not seen the 1946 tax re¬ 
turn. The obvious purpose of such equivocal testimony 
was to leave the Court with the impression that no tax 
return at all was filed. However, in Court there was pre¬ 
sented Plaintiffs’ Exhibit Nos. 11 and 12 which are cer¬ 
tified copies of plaintiffs’ tax returns from the Collector 
of Internal Revenue. The 1946 tax return was filed on or 
before March 15, 1947, long before the fire took place. The 
1947 tax return was filed shortly after March 15, 1948, 
while negotiations were under w’ay. The defendant had 
photostatic copies of this return. (Plaintiffs’ Exhibit No. 
IS.) Such documentary evidence should have allayed all 
doubts of the Court that plaintiffs had not filed such re¬ 
turns as implied by Caplan. 

Caplan’s slovenly work in compiling a secret report for 
the defendant, Plaintiffs’ Exhibit No. 59, should be noted. 
Caplan insisted that the plaintiffs were claiming non¬ 
existent suppliers of goods in their little gray book, De¬ 
fendant’s Exhibit No. 2 (Supp. Rec. 599-611.) He pointed 
out that there was no statement for a supplier named 
Shear. He did find a statement, however, for Monu¬ 
mental Optical Company. Had he been honest and both¬ 
ered to examine the statements he w T ould have found that 
Monumental Optical Company and Shear are one and the 
same person. (J. A. 225-226.) (Plaintiffs’ Exhibit No.*16.) 

He further implied that there was irregularity in De¬ 
fendant’s Exhibit No. 2 by stating that he found no state¬ 
ment for supplier E. Reichard, but he did find one for 
Liberty Optical Company. He “bent over backwards” 
as he insisted that he did throughout his testimony, he 
would have ascertained that Liberty Optical Company 
and E. Reichard are one and the same person. (J. A. 223- 
226.) (Plaintiffs’ Exhibit No. 16.) These fanciful claims 
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of irregularity and fraud injected into the case had no 
foundation in fact. 

The Court was emotionally disturbed by Mr. Kent’s 
testimony and the plaintiffs were deprived of a clear and 
calm judicial determination of their claim. 

At page 16 of the appellee’s brief the testimony of 
Harold M. Bobbitt and Charles C. Ruminels were of no 
importance and had no bearing on the issues in the case. 

At page 16 the testimony of David Boker, a plaintiffs’ 
witness, is set out in brief. His testimony corroborated 
Mr. Bunting’s testimony in every respect. Bunting was 
the fire insurance representative for the defendant who 
negotiated with the plaintiffs. Boker identified Plaintiffs’ 
Exhibit No. 18 and the statements of profit and loss con¬ 
tained therein and stated that he had composed them. 
(J. A. 229, 230.) He further stated that he ran the adding 
machine tapes from the prescription cards (Plaintiffs’ 
Exhibit No. 10) and that this was done at the plaintiff’s 
home shortly after February 14, 1948. (J. A. 231.) It is 
conclusive from this that the cards were genuine and that 
they were in existence early in 1948 and that they were 
seen and examined by Caplan and Bunting. He cleared 
up the mystery about the green penciled figures in De¬ 
fendant’s Exhibit No. 2, which Caplan used as a lever 
for injecting a fraud issue into the case. (J. A. 229, 230.) 
Boker stated that the green figures were his handwriting, 
used for the purpose of transcribing the figures from the 
adding machine tape to the book to show the gross sales. 
(J. A. 230.) 

At page 18 of appellee’s brief plaintiffs’ counsel’s testi¬ 
mony is set out in brief as conceived by the defendant. 
The purpose of counsel taking the stand was to refute the 
insidious lies, illogic, and venom injected into the case by 
Goodman. (J. A. 245-255.) The appellee’s brief failed to 
include at this point counsel’s examination by the Court 






14 


which clearly demonstrated the Court’s misconception of 
what constituted the Proof of Loss on a form provided by 
the insurer under the terms of the policy (J. A. 253-254): 

BY THE COURT: • * • 

Q. I see the policy provides the insured shall give 
immediate written notice to the company of his loss, 
and so forth, and then within sixty days, unless the 
time is extended, shall render to the company a proof 
of loss signed and sworn to. 

Proof in this case was reduction in gross earnings, 
determination of net sales and deducting merchandise 
sold, adding in any earnings earned out of the con¬ 
duct of the business, weighting it up or down, depend¬ 
ing on the experience, and there you have it 

That is the proceeding followed and, as I under¬ 
stand it, there was no money coming in at all during 
interruption of business between July, and that figure 
would be the loss. A. that is correct 
Q. And vou didn’t submit anything like that? A. 
Yes, I did.' 

Q. I have seen that form and it is filled with zeros, 
amount undetermined, and the next, the net, in fact, 
was in excess of $19,500.00. A. Does the Court refer 
then to the detailed computation? 

Q. It isn’t what the Court prefers. A. I said re¬ 
ferred. I understood from Mr. Bunting they would 
help compute it if we would give them the records, 
just the same as they would help compute the building 
loss and the contents loss, which they did. 

Q. Instead of that you went ahead and filed this suit. 
A. I asked Mr. Bunting if we couldn’t sit down with 
arbitrators to get this and he said, “There is no 
need for it • • 

Pertinent provisions of the policy covering this item 
are as follows: 

“Requirements in The insured shall give immediate 
case loss occurs. w’ritten notice to this Company of 

any loss, protect the property 
from further damage, forthwith separate the damaged 
and undamaged personal property, put it in the best 
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possible order, furnish a complete inventory of the 
destroyed, damaged and undamaged property, show¬ 
ing in detail quantities, costs, actual cash value and 
amount of loss claimed: AND WITHIN SIXTY 
DAYS AFTER THE LOSS, UNLESS SUCH TIME 
IS EXTENDED IN WRITING BY THIS COM¬ 
PANY, THE INSURED SHALL RENDER TO 
THIS COMPANY A PROOF OF LOSS, signed and 
sworn to by the insured, stating the knowledge and 
belief of the insured as to the following: the time and 
origin of the loss, the interest of the insured and of 
all others in the property, the actual cash value of 
each item thereof and the amount of loss thereto, all 
encumbrances thereon, all other contracts of insur¬ 
ance, whether valid or not, covering any of said 
property, any changes in the title, use, occupation, 
location, possession or exposures of said property 
since the issuing of this policy, by whom and for 
what purpose any building herein described and the 
several parts thereof were occupied at the time of 
loss and whether or not it then stood on leased 
ground, and shall furnish a copy of all the descrip¬ 
tions and schedules in all policies and, if required, 
verified plans and specifications of any building, fix¬ 
tures or machinery destroyed or damaged”. 

It is pointed out that each and every provisions set 
forth above was followed with respect to the Proof of 
Loss. The insured gave an immediate written notice to 
the company. The company was in possession of a com¬ 
plete inventory of the destroyed stock and fixtures by 
reason of its having settled a companion policy. (J. A. 
92.) Even Goodman admitted that a detail of the inven¬ 
tory had been taken. (J. A. 130, 131.) The Proof of Loss 
was signed and sworn to by the insured on a form pro¬ 
vided by the company. (Plaintiffs’ Exhibits Nos. 6 and 7.) 
All of the items required in the policy were completed on 
the Proof of Loss. It would seem that the trial Court’s 
conception of a proof of loss would be a detailed compu¬ 
tation of the loss sworn to by the insured with the over¬ 
hanging penalty that if the result was not approved by 
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the insurance company or its accountants then such a 
proof of loss would be false swearing and perjury. This 
is not the law nor was such a detailed computation ex¬ 
pected by the insurance company under its policy. At no 
time in the case did the insurance company contend that 
such a detailed Proof of Loss as indicated by the Court 
should be filed. 

Analysis of Defendant’s Cases 

The defendant cited Dumas vs. Insurance Co., 12 App. 
D. C. 245. This case is defendant’s authority for sup¬ 
porting the Court’s Finding of Fact and Conclusion of 
Law that the policy is rendered void because both Ber¬ 
nard and Frederick Hillyard did not have identical inter¬ 
ests in the business. This case does not overrule the line 
of cases which hold that an ostensible partnership which, 
in fact, may be controlled by one person, is not a misrep¬ 
resentation under a fire insurance policy. 4 Applemam, 
Insurance Practice and Procedure, 335 Sec. 2462. 

Defendants also cite Globe and Rutgers Fire Insurance 
Co. vs. StaUard, 68 F. 2d 237. This case was intended to 
support the defendant’s contention that false swearing 
voids the policy. Plaintiffs have no quarrel with this 
decision and point out that the false oath must be with 
reference to awy matter material to the insurance. It is 
submitted that whether Mrs. Hillyard made the entries in 
Defendant’s Exhibit No. 2 on one day or the next, or in 
one year or the next had absolutely no bearing upon the 
subject of the insurance or the plaintiffs’ right to recover. 
With or without Defendant’s Exhibit No. 2 plaintiffs’ 
claim could be sustained on the evidence presented. 

Defendant cited Pyle vs. United States, 156 F. 2d 152, 
81 D. C. App. 209, to labor the point as to what consti¬ 
tuted materiality in defining perjury. Here again the 
plaintiffs have no quarrel with the decision and its defini- 
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tion of perjury. What the defendant refuses to under¬ 
stand is that there was no false swearing in this case 
material to the issuance or recovery under the policy. 
Mrs. Hillyard’s statement as to when she made entries 
in Defendant’s Exhibit No. 2 could in no w^ay affect the 
issuance of the policy or recovery under it. What de¬ 
fendant ignores and what the Court refused to consider 
was that the entries which were made in Defendant’s Ex¬ 
hibit No. 2 were supported by actual cancelled checks. 
(Plaintiffs’ Exhibit No. 19.) For the Court to find that 
the cancelled checks and bank statements were spurious 
and fabricated is to be unrealistic. 

Summary of Pertinent Testimony in Support of Plaintiffs’ 
Claim Omitted in Appellee’s Brief. 

Russel K. Davis, manager of the Washington office of 
the Hartford Fire Insurance Company was called as a 
party by the plaintiffs. (J. A. 106-115.) At this juncture 
defendant was trying to hide the fact that the Hartford 
Fire Insurance Company was affiliated with the Hartford 
Accident and Indemnity Company. The Court was irri¬ 
tated by the defendant’s refusal to admit that simple fact. 
(J. A. 107.) By this witness plaintiffs were ready to shovr 
that numerous policies had been written on plaintiffs’ 
business and property jointly by the Hartford Accident 
and Indemnity Company and the Hartford Fire Insurance 
Company. (J. A. 108.) Over objection of defense counsel 
the Court said in effect that: 

“* * * and assuming there is anything to your 
point that they were not operating as a partnership; 
they didn’t say it was a partnership on this policy”. 
(J. A. 107.) 

Through the witness Davis it was shown that the Hart¬ 
ford Insurance Corporations had acknowledged plaintiffs 
to be a joint enterprise by defending them in a negligence 
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suit for injuries to an individual on their property. (J. A. 
108-109.) That suit was pending at the time of the trial 
in the instant case. (J. A. 109.) Mr. Davis was bordering 
on per jury when he signed a statement under oath to the 
effect that the plaintiffs had filled out and signed an 
application for the Use and Occupancy insurance policy 
in question. (J. A. 109.) The defense was unable to pro¬ 
duce such an application, although its counsel had prom¬ 
ised the Court that he would do so during a recess. (J. A. 
110, 111, 112.) There was no such application and it was 
never produced. The Court was irritated at the defend¬ 
ant’s witness’ equivocation and said at (J. A. Ill): 
“• * * He had better be a little more accurate than he 
has been”. The hedging of defense counsel and the wit¬ 
ness at J. A. 111-112 concerning the production of this 
application warranted the admonition of the Court. Fur¬ 
thermore, Mr. Davis by his statements under oath had 
admitted the insurance company’s liability under this pol¬ 
icy. (J. A. 112.) At this point defense counsel on behalf 
of this witness said (J. A. 112): 

“If your Honor please, he isn’t responsible for any 
statement in there”. 

The obvious covering up of perjurous statements should 
have resolved the case at that point against the defendant. 

Bernard S. Paskin, Certified Public Accountant, called 
as a witness in rebuttal for the plaintiff, testified that 
during trial he studied the secret report composed and 
filed by Percy I. Caplan (Plaintiffs’ Exhibit No. 59) (J. A. 
224); he testified that after studying the policy and the 
report that there was sufficient data contained therein to 
compute the fire loss of the plaintiffs despite Caplan’s 
protestations to the contrary (J. A. 225-226); he pointed 
out that Caplan made no allowance for usual running ex¬ 
penses (J. A. 225); he pointed out that there were dis¬ 
crepancies in Caplan’s report as to the names of various 
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suppliers of the plaintiffs. This witness at (J. A. 224- 
225) demonstrated how at a glance the names of the plain¬ 
tiffs’ suppliers and their statements (Plaintiffs’ Exhibit 
No. 16) could readily be reconciled. Yet Caplan wrangled 
and arrogantly maintained that he was correct in his 
assertions to the contrary in the face of this clear docu¬ 
mentary evidence. (J. A. 189-190.) 

Authorities in Support of Plaintiffs’ Claim. 

The needlepoints of law to be reconciled here center 
around whether Mrs. Hillyard’s having made entries in 
Defendant’s Exhibit No. 2 in January, 1948, rather than 
during 1947 was such a material misrepresentation of fact 
during the trial as to warrant the Court’s finding that it 
was sufficiently material to void the policy. It has been 
consistently held that “false swearing”, as used in an in¬ 
surance policy providing that for any fraud or “false 
swearing” in a statement of loss one should forfeit all 
claim under the policy, means that the false statement 
must be wilfully made with respect to a material matter 
and with the intent to deceive the insurer. Marion vs. 
Great Republic Insurance Co. of St. Louis, 35 Mo. 148- 
149; 16 Words and Phrases 177. 

“False swearing” in proofs of loss to prevent recovery 
on fire policy, assured must have made false statements 
with intent to deceive the insurer concerning a matter 
material to the insurance. Buccola vs. National Fire In¬ 
surance Co. of Hartford, Conn., 137 So. 345, 350; 18 La. 
App. 525; 45 CMJS. 223, Sec. 491. 

It is clear from these decisions that the element of ma¬ 
teriality is lacking in the case at bar to warrant voiding 
the policy. Furthermore, it is contended neither by the 
defendant nor the Court in its Findings of Fact that there 
was any “false swearing” in the proofs of loss filed with 
the insurance company. (Plaintiffs’ Exhibit Nos. 6 and 7.) 
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The provisions of this policy do not call for a detailed 
computation in the Proof of Loss to be submitted to the 
insurance company. While this may be true in some poli¬ 
cies, it must be so specifically provided, but the language 
of the policy (Plaintiffs’ Exhibit No. 1) fails to disclose 
any such requirements for a detailed computation. 

Plaintiffs’ Exhibit No. 56, a letter dated July 13, 1948, 
from Hartford Fire Insurance Company to plaintiffs’ 
attorney, tends to impose a condition to the policy that the 
plaintiffs were required, to hire an accountant to prepare 
the loss. While the policy imposes no such requirement 
on the plaintiffs, they had, nevertheless, already had their 
accountant in the picture some 5 months before Plaintiffs’ 
Exhibit No. 56 was received and this was well known 
or should have been known to the defendant. 

The defendant has always boasted that the General Ad¬ 
justment Bureau was an impartial arbitrator between the 
insured and the insurer and that it was its function to 
resolve the losses without bringing in extraneous parties. 
The defendant has clearly demonstrated that the General 
Adjustment Bureau is not only its ally but its co-conspira¬ 
tor against policy holders. 
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CONCLUSION 

It is submitted that the Court below was misled by 
the injection of a false issue of fraud in this case. It is 
further apparent that the Court was side-tracked by an 
immaterial matter into an emotional upheaval so that 
the plaintiffs were not accorded a calm and dispassionate 
judicial determination of the claim under their policy. 

It is urged, therefore, that the judgment be reversed 
and that the matter be submitted to the Auditor of the 
District Court for determination of the amount of loss 
under the policy. 
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